MARK WALSH 

1001 East Atlantic Avenue 
' Suite 202 
Delj-ay Beach, Florida 33484 
561-279-9900 


November 8, 2017 j 

j 

Mr. Daniel Jorjani 
Principal Deputy Solicitor 
Department of Interior 
1849 C Street, N.W. 

Washington DC 20240 j v 

Dear Dan: 

Thank you for your time and allowing us to make this presentation. Obviously, our Family has 
been very troubled by what has happened. At times, unfortunately, it has felt like some of the 
people at BLM Eastern States Office we have dealt with have acted in a manner which is adverse 
to traditional values of fair play. We hope that a review of these facts will give you the detailed 
information needed to give us what 1 am confident will be a fair assessment. 

Because of the cloud the November [7, 2011 letter authored by Frankie Morgan has created on 
FEB’s title to Wisteria Island, we have been stripped as a citizen and landowner of about every 
basic.right, including police protection, which has created a bad situation on this island that is not 
in anyone’s interest. 


If you require additional information or if I can assist you in any way, please do not hesitate to call 
or write. 



Mark Walsh 



MW/dh 






EXECUTIVE SUMMARY OF INACCURACIES AND FALSE STATEMENTS IN BLM 
TITLE DETERMINATION LETTER SIGNED BY JOHN LYON ON AUGUST 21,2012 


John Lyon, as BLM Eastern States Director, advised FEB in his letter dated August 
21,2012 (the “Lyon Letter”) that BLIVi had decided the United States owned Wisteria Island. A 
copy of the Lyon Letter is attached as Exhibit “A”. 

The Lyon Letter was issued to reiterate the position taken in an unauthorized', secret 
and factually false and admittedly incorrect letter from Frankie Morgan, a staff level BLM 
Eastern States employee, and addressed directly to Naja Girard dated November 7,2011. 

(Exhibit “B”). The Morgan letter rev_er^ed the BLM’s “Final Determination” that FEB owned 
Wisteria Island which was issued to the public on August 24, 2011 (Exhibit “C”) and which 
Final Determination was previously reiterated, in writing, to Naja Girard of the Last Stand 
Environmental Group on August 26,2011. (Exhibit “D”). 

As will be demonstrated below, the BLM’s August 24,2011 “Final Determination” 
that FEB owned Wisteria was consistent with official US Government statements, opinions and 
actions from the early 1940’s through November of 2011, including a 1956finding by the Chief 
of Nerval Yards and Docks that, because of the Submerged Lands Act, neither the Navy nor the 
US had any defensible interest in Wisteria and two official formal Title Reports performed by 
BLM in the 1970’s that specifically fou^d that Wisteria was not public land. 

The BLM’s abrupt turnaround (in the matter of a mere 73 days) and abandorunent 
of almost 60 years of recognizing Wisteria was in private ownership smacks of untoward 
political influence and intrigue. To FEB’s total shock and disgust, emails produced in response to 
a FOIA request show that the BLM effort, to publicly strip FEB of title to Wisteria, was treated 
as a game by BLM Eastern States. This serious matter was treated cavalierly, unprofessionally 
and with such disrespect to FEB that on June 6, 2012 Victoria Craft of BLM wrote Nate Felton 
saying: “HA HA HA” about what BLM, had just done to FEB. Felton responded smugly to .. . 
Craft’s statement pointing to additional losses BLM had caused to FEB. This behavior is 
outrageous. The Craft and Felton emails: 



' In his deposition, Nate Felton, Frankie Morgatj’s boss and head of Eastern States Lands Title Division testified, 
that he never saw nor approved the Frankie Morgan letter, that it should have never been sent out without his 
approval and counter-signature. Reluctantly and very embarrassed, during his deposition, Felton finally admitted 
that the unauthorized Morgan letter was inaccurate, in fact, wholly false because Frankie Morgan based his 
decision that the United States owned Wisteria in 1845, when Florida became a State, on the legal effect of 
EO 4060 being in place and governing. Felton conceded this was impossible because: 1) EO 4060 did not go 
into effect until 1924, some 79 years later and 2) There was no shoal at the Wisteria location in 1845 (See image 
2-3). Therefore, EO 4060 had no legal effectjbecause the United States did not and could not have owned a non¬ 
existent island, shoal or the Wisteria location. 
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Riley, Brandon 


From: 

Sent: 

To: 

Subject: 


Felton, Ardusters N <nfelton(5)blm.gov> 
Wednesday, June 06. 2012 1:03 PM 
Craft, Victoria M 
RT; wisteria island 


Hcy Vic, 


V 


Thanks for sharing the link. I found it interesting that it stated that under I-lorida law, FHB Corp. could 
recoup taxes paid to the county, but. for only two years of payments. 


AoMiU <uuL 
0^ Aa.HdA eutd 
^ Ttaiunai 

Sj^-SSO 
picHc: (703)^-1511 



From: Craft, Victoria 

«’''ScnFrWe3nwday7june 06, 2012 11:31 AM 
To: Felton, Ardusters N 
Subject: FW: wisteria island 

Nate Just wanted the share the below link with you re: Wisteria Island. Please check out the Information under 
heading of ownership. It's already on the world wide web that we own the,isla,rjd,,.yA>tA HA!. „ 

yi£ky _ ^ I 

From: Schoolar, James R 
Sent: Wednesday, June 06, 2012 9'Al AM 
To: Craft, Victoria M 
Subject: wisteria island 

http://en.wikiDedia.org/wiki/Wisteria Islandffcite note-mlaherald*ll 
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A copy of the Wikipedia Article referred to in these emails is attached as Exhibit “E”. 


This unprofessional treatment and apparent personal interest of some BLM employees in 
depriving FEB of title or placing a cloud on title, so FEB could not proceed with its development 
of Wisteria, was further evidenced by the statements of Ann Morkill, a federal government 
employee who was the director of the Key West Federal Wildlife Reserve. Morkill always 
maintained that Wisteria was not in Federal ownership based on the U.S. Fish and Wildlife 
Service internal analysis. 

In her deposition, Morkill referred to how personal interests were improperly motivating the 
BLM decisions relating to Wisteria:- 




Q.at p.146-147 

And then the last paragraph is: 

"On an interesting (or disturbing?) 
side note, the BLM External Affairs person, 

Davida Carnahan," who we've seen numerous 
e-mails from this morning, "admitted to me 
during first round of review that she used 
to live in Key West and often picnicked on 

Wisteria Island and she wanted to help 
environmentalists save the island from the 
development." 

So here is the woman who's intimately involved 
in the dispute and the positions on behalf of the BLM 
who's admitting to you that she has an interest in 


• 



helping the environmentalists save the island from < 
development, correct? 

MR. ERICKSON-POGORZELSKI: Objection. 

THE WITNESS: That's correct. I don't - I 
can't agree or disagree what you said about her role in 
the decision-making, but she certainly worked for BLM 
and she's the External Affairs person. 

MR. GOLDBERG: Well, let's talk about this for a 
moment. 




REBUTTAL TO BLM LYON LETTER NOV. .3, 2017 


Page 3 








Q. So: "On an interesting (or disturbing?) side 
note." 

Why did you find it disturbing that Davida 
Carnahan - about your conversation with Davida 
Carnahan? 

A. I felt it was not an objective position for her , 

representing the government to have shared her personal 
interests or desire. So - 


The above emails and deposition excerpts prove that undue influence and 
improper motives were at work in the BLM’s 180-degree change in position on Wisteria. This is 
underscored by the political connections between certain BLM employees and the Last Stand 
environmental group. 

With the above as background which shows the malicious “state of mind” at 
BLM regarding FEB, the purpose of this Executive Summary is to ignore political influence and 
to present undisputable facts that clearly debunk the analysis, reasoning and material statements 
made in the Lyon Letter. We will now show that the Lyon Letter is factually and legally 
inaccurate. 

The statements made in this Executive Summary are backed by extensive and 
voluminous documents, testimony or other legally cognizable and admissible facts. If needed, on 
request, FEB will present all or any requested supporting documents and other evidence. Only 
certain key and explanatory documents are included as exhibits. 

Based on the true state of facts, that were easily available and apparent to Lyon 
when he issued the Lyon Letter, it is unknown why John Lyon, in his official capacity, would 
take the defenseless and demonstrably false positions taken in the Lyon Letter that has 
engineered an unjust result which has cost FEB millions of dollars. 

What makes the BLM position in the Lyon Letter even morc^questionabje is that, 
before Lyon issued it, former Director of BLM, Robert Abbey, expressly told FEB 
representatives that BLM did not want Wisteria Island^. Also, Ann Morkill of Fish and Wildlife 
(who would be charged with managing Wisteria Island, if in Government control) and other 
Government agencies have repeatedly said they do not want Wisteria. Wisteria is of no 
environmental significance. 

It is clear that there is no possible justification for Government ownership of 
Wisteria and that the Lyon Letter, being wholly inconect and false, should be given no weight. 
Rather, over 60 years of unintciTupted findings that Wisteria was owned by State of Florida, FEB 


^ At this meeting, Director Abbey appeared so disgusted witli tlic Frankie Morgan letter that he actually threw it 
across the table...at John Lyon. 
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and its predecessors should be recognized and the unjust cloud on FEB’s title should be 
immediately lifted with BLM’s assistance. 

This Executive Summary will first provide a timeline of undisputed facts in the 
ownership of Wisteria Island and then analyze the key and material findings of the Lyon Letter, 
in the order they appear in the letter, and debunk them. The historical and analytical images and 
survey information contained herein are provided by Michael Finkbciner, a nationally known 
forensic surveyor. Mr. Finkbciner regularly provides expert analysis and opinions to State 
governments in boundary disputes. In rendering his opinions here, Mr. Finkbciner relies on 
official charts, historical government documents and a scaled professional engineer’s report. A 
copy of Mr. Finkbeiner’s CV is attached hereto as Exhibit “F”. 

For clarity, we quote the material findings from the Lyon Letter in boldface type 
and then our commentary and explanation below it in regular typeface. 

The following timeline is provided for convenience: 

WISTERIA ISLAND 
TIMELINE OF KEY EVENTS 


STATE OF FLORIDA - Title 


1845 -1878: Future Wisteria Location is submerged land conveyed to State of 
Florida by the Florida Statehood Act. In 1870, Smith Survey 
confirms future Wisteria Location belongs to State of Florida. In 
1878, United States specifically identifies lands off Key West 
reserved to the United States, when Florida became a State. The 
future Wisteria Location not included in this reservation. 

1942 - 1944: Dredging created spoil islands (Wisteria 1 of 5 islands and spoil 
areas created). The Navy identifies these spoil areas as being 
created by piling State of Florida submerged lands onto submerged 
lands belonging to State of Florida. 

1946: The Navy acquires 4 of 5 islands and spoil areas created by the 

1940’s dredging by getting a deed to these 4 areas from the State 
of Florida and has the 4 marked on all future navigation charts as 
"Naval Reserve” areas. The Navy does not request and has never 
requested a deed to the Wisteria Island spoil area created by the 
1940's dredging and to this day has not had Wisteria Island marked 
as "Naval Reserve." 
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1947: US V. California places a cloud on Florida's ownership to all 

submerged lands and spoil islands created from submerged lands. 
The ruling in US v. California was reversed by passage of the 
Submerged Lands Act (SLA) in 1953, which again conveyed to 
Florida all submerged land and spoil islands out to 9 miles from its 
coastline, including Wisteria Island. 

1952: State of Florida sells Wisteria Island and surrounding submerged 

lands totaling 39 Acres and grants a deed to Paul E. Sawyer, 
Bernie C. Papy's nominee. On January 28, 1952, Paul E. Sawyer 
and Rita F. Sawyer conveyed Wisteria Island to Bernie C. Papy. 

1953: Upon the SLA becoming law, the 1952 deed to Paul E. Sawyer'^ 

became a cognizable and legally enforceable transfer from the'^ 
- State of Florida under Florida’s doctrine of after-acquired title. 



1953: Title to Wisteria in Bernie C. Papy perfected. However, in 1954, 

after passage of SLA, the Navy begins to explore a claim to 
Wisteria based on the "built up, filled in" SLA exception to 
conveyance of submerged lands to the State. 

After a detailed analysis of the Navy claim to Wisteria based on 
the "built up, filled in" SLA exception. Chief of Naval Yards and 
Docks finds that Wisteria was not covered by the "built up, filled 
in” SLA exception. Therefore, the Government had no claim to 
Wisteria after SLA. Chief states that if the Navy wants Wisteria it 
should take it by eminent domain. The Navy orders appraisals and 
starts the legal process to condemn Wisteria. 

Government Charts show private ownership of Wisteria. 

Navy abandons efforts to condemn Wisteria and decides to 
condemn Wisteria’s sister spoil island. Tank Island. Tank Island 
was created by dredging just as was Wisteria. The Tank Island 
condemnation proceedings provide admission$ of spoil island 
ownership in Key West applicable to Wisteria and provide 
additional confirmation that Wisteria was -in private ovinership in 
1961. 



1967: FEB acquires title to Wisteria island; at that time, nothing of public 

record suggests any Government claim to Wisteria. 

1972: FEB as contiguous owner of upland property (Wisteria), after 

written and published notice to the US and the US making no 
objection, acquired 125 acres from State of Florida of submerged 
lands surrounding Wisteria. 


1956: 


1961: 
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1973-75: BLM confirms private ownership in Wisteria in two formal title 

reports and title determinations. 

1976: Eastern States Director of BLM, Lance Bouman, confirms private 

ownership of Wisteria. In December of 1976, the Navy acquiesces 
in Bouman’s and the BLM's position that Wisteria and similarly 
situated lands in Key West harbor are not "public lands.” 

2005: US Government (Navy) requests and executes a license 

agreement to use Wisteria from FEB acknowledging that FEB is 
the owner of Wisteria Island. 

2006: US Government (Navy) requests and executes a license,^ 

agreement to use Wisteria from FEB acknowledging that FEB is 
■“ the owner of Wisteria Island. 


2011; FEB begins process to commercially develop Wisteria Island by 
filing applications with Monroe County. 

August 3, 2011: Navy confirms no claim to Wisteria. 

August. 24, 2011: BLM confirms, by making an official "Final 
Determination" that Wisteria is in private ownership and further 
confirms that Wisteria was never considered part of the public 
domain of the U.S. 

August 26, 2011: Anne Morkill, US Wildlife Refuge Manager e- 
mails Naja Girard, Last Stand Inc., that Wisteria was never 
considered part of public domain and confirms Wisteria's private 
ownership. 

November 7, 2011: Unauthorized Frankie Morgan letter, 
addressed directly to Naja Girard of Last Stand, flip-flopping on 
August 26, 2011 Final Determination and, for first time ever, BLM 
now asserts that Wisteria is owned by the US. The Morgan letter 
is false and is later disavowed by Morgan's supervisor who 
testifies under oath it should never have been issued. 

- May 2012: BLM Director Abbey meets with BLM representatives. 
He states that the Government does not want Wisteria and 
expresses dismay at the existence of and,iBLM's reliai^ce on the 
false Morgan letter. Shortly after this meeting. Director Abbey 
retires. 

- August 2012: Lyon issues the Lyon Letter. The Lyon Letter is 
factually incorrect, misrepresents facts and wholly inaccurate, 
when analyzed paragraph by paragraph. Unfortunately, the Lyon 
Letter is not truthful. 
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1. LYON LETTER PAGE 1, Paragraph 1: 


“...that F.E.B. has title to Wisteria Island, a spoil island constructed 
on a shoal by the U.S. Navy and located in Monroe County, Florida, 
approximately 645 yards north of Key West.” 

The reference to Wisteria being “constructed on a shoal” (which is italicized above for 
emphasis) may be offered by Lyon because in 1924 EO 4060 reserved “shoals”. 
Otherwise, this statement has no legal significance. Even so, as will be shown, it is 
undisputed fact that in 1924 there was no shoal at the future Wisteria location, and even 
in 1942, less than 5% of Wisteria Island was “built on a shoal.” 

It is clear that in 1924 Wisteria was not a shoal: 

A. The proper and recognized maritime definition of a “shoal” is a sandbar area that is 
out of the water part of the day or night. In general, in the Key West tidal area, this 
would mean a shallow or sand bar that is approximately 3’ or less below the surface 
of the water at high tide. Professional Engineer Roberto Balbis confirmed (Image 1-6) 
that this definition is the applicable definition of a “shoal” in the case of Wisteria 
. Island. Balbis finds, historically and at the current time, a shoal is “...a raised area 
above or just below the water’s surface by standard marine definitions.” The Lyon 
Letter appears to embrace this standard maritime definition. However, two years after 
the Lyon Letter, when FEB presented the Government with undisputed evidence that 
there was no shoal at the Wisteria location in 1924 based on the standard and 
recognized shoal definition - BLM and the Govermnent then rejected the standard 
maritime shoal definition; choosing instead to shift from the standard and usual 
maritime definition of a shoal to the position that a shoal can include sea bottom to a 
depth of 33 The fallacy of this argument, in addition to ignoring the tnily a()plicable, 
commonly-used and standard maritime definition of “shoal” (the one used in the 
Lyon Letter) is that the 33’ “shoal” definition that BLM asserted in 2014 did not exist 
until 1998 and could not, therefore, be what was meant in 1845 or in EO 4060 
in 1924. This 1998 definition is also a definition limited to a specific military 
condition and cannot apply to Wisteria dispute here on any set of facts? So, in this 

^ In his report, in the Wisteria quiet title case, Captain Shepherd Smith of the US Coast Guard cites to a 
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Executive Summary, we rely on the standard, clearly applicable and mutually 
understood and historically correct and recognized maritime definition of a shoal as 
being “seabed above or just above the surface of the water”. 


V 


Webster’s Dictionary definition of “shoal” to take his position that Wisteria was a shoal in 1924 or 1942, 
because a shoal is an area of seabed down to 33’ below the surface of the water, but offers no historical or 
geological data to support his claim. To the contrary, Finkbeiner’s Supplemental Report, in the quiet title 
case, relics heavily on soil borings and other geophysical data that conclusively provide evidence on the 
creation, formation and structure of Wisteria island. Finkbcincr finds conclusively that there was no shoal 
at the Wisteria location in 1924, so EO 4060 could not have reserved Wisteria. Then, if.thc existence of a 
shoal in 1942 could in any way be relevant, there arc two key points here: 1) a shoal was defined by 
nautical definitions from 1845 through the current time as a shallow area of sea bottom that becomes 
exposed at low tide. This means sea bottom in shallows of 3’. As the Finkbcincr Rebuttal Report and 
evidence he presents here shows, based on core drilling, the fill used to create the surface area of Wisteria 
(the “Wisteria Area”), when dredging started in 1942, provide iiTcfutablc evidence that more than 95% of 
the \Yisteria Area was submerged under 7-13 feet of water. No shoal. So, in 1942, Wisteria was not built on 
an existing shoal, save a very small area, 1 - 2 acres at most, at what is now at the southern end of the 
island ns it cxi.stcd in 1943. 2) The Webster’s 33 fi. “shoal” definition used by Captain Smith is a 
“secondary definition” not the main definition. We tracked this Webster’s 33’ secondary definition 
reference back to its origin and found that the 33’ definition for the term “shoal” was a specific definition 
for use only in connection with a United States Joint Logistics Over the Shore Report of all branches of the 
military Joint F’ub 4-01.6 (November 12, 1998). A shoal was defined as having a depth of 33’ in this 
JLOTS report (GL -4) because heavy transport and many Sealift Ships used in a JLOT operation need 
operating clearance at a “draft” depth of 33’ feet. This specialized definition created in 1998 was never 
intended to replace the general maritime definition of a “shoal”. This specialized definition was not in 
existence at the time (1845 and 1924) any applicable EO or other reservation went into effect here. We 
have definitions from old nautical dictionaries of those times which is the definition of shoal identified in 
the text above. Further, if a 33’ depth generally defines a shoal, then the entire Key ^est shipping channel 
is a shoal, which is an absurd conclusion. 
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B. The Official 1923 Coast Guard Chart proves that the Wisteria location is not 
identified as a “shoal” because it is at a depth of 7 feel or more of navigable 
water. ’ 


\ 

\ 

1923 Chart-Image 1-1 



1923 Edition of Navigation Chart 584 for Key West shows 7 feet or more of navigable water 
through the middle of the future Wisteria Island location. No deposition of dredge spoil is noted 
and Wisteria Island simply did not exist at that time, 'fhc red area outlined is the actual island 
perimeter and the blue rectangle is the entire 39-acrc Wisteria legal description including the 
submerged land conveyed to FEB as the owner of the island upland, fhe pink box outline shows 
the location of the future Tank Island, Wisteria’s sister, identically created spoil island, which (as 
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discussed later herein) was acquired through condemnation by the NaVy in 1961. 



rhc Official 1924 Coast Guard Chart proves that the Wisteria Location for the 
future Wisteria Island is not identified as a “shoal” at the time EO 4060 was pul 
into place. So EO 4060 could not have reserv'ed the non-existent Wisteria 


1924 Chart; Image 1-2. TllF Notice Minutes Describe A Spoil Deposit For Sale. 


This is similar in shape to the notations of the 1924 Lighthouse Map 


iwntTNOiia 

AfilA: 

4«'jr W 


I glRf SCENT 


with%2^M^ Area fi 
I • lOld W v>3 / 


What surveyor Finkbeiner has done on the above 1924 Official Chart (Image 1 -2) is to 
superimpose the future Wisteria Island location. The island and surrounding submerged lands 
acquired by FEB (based on the actual 39-acrc deed legal descriptions) is shown in the blue box 
above, with actual island (24 acre) perimeter boundary shown in red. 
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Next, surveyor Finkbeincr plots the spoil pilc/island as identified on the unofficial, non- 
published Coast Guard lighthouse chart update provided by Captain Shepard Smith and 
described further below. This is the red crescent (about 2.5 acres) superimposed on the above 
1924 official chart. What is remarkable is that the crescent located and plotted by the lighthouse 
chart corresponds with the metes and bounds location of a 2.5 acres spoil island identified in 
TIFF minutes (Sec Image 1-7 for actual TIFF iMinutc.s). Finkbeiner plots that description on 
Image 1-2. This strongly suggests that a 2.5 acres spoil island, in a crescent shape, was present in , 
the Key West Flarbor in 1924. Hut, when actually plotted against Wisteria Island legal 
description, as shown in Image 1-2, it is proven conclusively that the crescent spoil 
pile/island shown on the 1924 chart was nowhere near the future Wisteria location and 
could not be part of the future Wisteria Island. This proves that Wisteria Island w as not in 
existence as a shoal (or othenvise) in 1924. 
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1932 Chart - Image 1-3. 


By virtue of the Official Coast Guard Charts there was no shoal in the Wisteria 
Area until 1932 and in 1932, that shoaling consisted of a kidney-shaped deposit at 
the southwest end of what is now Wisteria Island. 

























Therefore, EO 4060 could not have applied to a spoil area created years after that EG was 
issued. It was the 1932 spoil deposit that grew larger and smaller and changed in shape and size 
through 1941. 

In 1941, there was a small curved shoaled area, southwest of what became Wisteria Island 
boundaries, with small deposits at what became the very southwest corner of Wisteria Island. 

As you can see, in Image 1-5 below, most of the spoil accreted in 1941 nm not even 
within what became the perimeter boundaries of Wisteria island (in red) and appears to 
have been washed away or dredged so as to never be built on or become any part of 
Wisteria Island. 


Image 1-5 



It is undisputed that, during the 1942-1944 dredging, some dredge material was 
ultimately piled on the small shoal areas that were within the Wisteria Area perimeter. 
These areas may have constituted no more than 1- 2 acres. However, according to the 
testimony of eyewitness George Toppino, most of the dredge spoils from the 1942-1944 
dredging, that were deposited in the Wisteria Area, were not placed on these small 
shoaled areas, but rather were placed in much deeper water and over a much larger area. 
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Toppino’s testimony is confimied by soil borings taken of Wistet'ia Island that prove that 
22+ acres, of what is now Wisteria Island and the total 39-acre island and surround were 
not “built on a shoal”. The soil borings performed by a professional engineering firm 
show that 95% of Wisteria was built on submerged land that was 11 to 13 feet below the 
surface of the water in 1942 - 1944. This indisputably confirms that in 1942 - 1944, 
Wisteria Island was not built on a shoal and professional engineer Roberto Balbis opines 
that Wisteria was not built on a shoal in his Report. The sealed Professional Engineering 
Report of Ardaman & Associates dated April 8, 2014, signed by Roberto Balbis is Image 
1 - 6 . 

Image 1-6: 
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The presence of 11 to 13 feet of fill below the surface of the water that created the island and a 
review of the charts and maps show conclusively that Wisteria Island was not built on an 
existing shoal area. A shoal is a raised area above or just below the water's surface by standard 
marine definitions. 

Foundations for any structure would have to consist of piles, preferably embedded into the top 
of the limestone found at 17 to 19 feet. However, it may be possible to use shorter piles 
embedded into the fill material to support light loads. 
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E. The only possible evidence to contradict the conclusion that the Wisteria Area 
was not a shoal in 1924 is the Report from Captain Shephard Smith of the US 
Coast Guard, submitted in the quiet title litigation. Captain Smith claims to have 
found a 1924 “Unofficial Lighthouse Chart” that he says might show Wisteria 
was a shoal in 1924. The Lighthouse Chart identifies a crescent shaped spoil 
pile/island of about 2.5 acres. Captain Smith provided the Lighthouse Chart, a 
copy of which is set forth below; 


Lighthouse Chart: Image 1-7 
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F. The problem with Captain Smith’s errant claim, that Wisteria was a shoal/island 
in 1924, is that the survey coordinates of the crescent spoil pile he identifies on 
the Lighthouse Chart is nowhere near the legal description and proper location of 
what became Wisteria Island. The comparison chart plotting the Lighthouse Chart 
spoil pile vs. the Wisteria location is set forth above in Image 1-2 at page 11. 
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G. The fact that the spoil pile identified by Captain Smith is not Wisteria is 
corroborated by the Florida Trustees of the Intemal Improvement Fund (“TIFF”) 
documents when the TIFF was trying to sell an approximately 2.5-acre spoil 
island off Key West in 1924. Here arc the TIFF minutes setting out a specific 
legal description of the spoil island to be sold in 1924. 

tiff Minutes: Image 1-7 
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Nt'lTlt’Fj ts Ip'irliv giv.Mi liiiii ill' Ti*U--tne^ nl’ tlir^ 
Iiitftvnal 1 mjirr'^'Miii'tii l‘’uiiii <*1 ifie Sr.itr nl F’lnrkla, will 
liold «'» iin'ciiiig ;ii 11 n dloi'k .\. M. 1 iir'.’^ilay, Mtiy 2t)lh, 

11)24:, lor tli<* jtiirjMfsr' <*(' r(iii‘'i'i<*riii'j^ tin* -••ale i>i a sul>- 
ni&rgdil 1 rad nl lainl iJi Mmirrn' ( oniity. <itvscrtherl U" 
follows, In-wil ' 

All islaml in ili'* '.'tcinny nt K<’\ \\ i‘si Island. 

{‘.MUsi'd i*\ liii‘ Ficjmsii 1)1 I'.vra s a I 1 material from 
the iSliij) t'lnmnel. 

Tin* deposit moi-e .n- Iprh. in a 

Nortliwesiei'ly dirofiion from tln^ I'orfer Docks, 
whieli art' al i li** '*ii‘l nl 1' ili'pinrn'h b'fri’ol. f it\ 
of Key It iwli.'n'l'« iimie <>r loss, 

iu a Norf Imasiei ly dirci-l imi. .‘Idtl fi-oi. more or 
less, in a .N'orlli\v«wt,ily dir<'otii>M. and oontHins 
approxinialely 2,1^ am’cs. All in Sootion (>. D»\vn- 
ship South. Ranpe "Jo 

Extiot (le.sei-ijttion tn ho furnishod with deed. 

H. When the spoil island described in the TIFF Minutes is plotted (gee comparison 
chart. Image 1-2, page 11 above), it is located exactly where the spoil pile/island 
identified on the Lighthouse Chart was located...and this location is not the 
location of where Wisteria Island was to be and is far from any part of what 
became Wisteria Island. 

I. It was this separate spoil pile, nowhere near the Wisteria location in 1924 that the 
Government mistook for Wisteria Island and has now become their sole factual 
basis for their claim that Wisteria was a shoal in 1924 and thereby reserved by EO 
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4060. Because the 1924 crescent spoil pile was not Wisteria, the Government’s 
“built on a shoal” argument expressed in the Lyon Letter disintegrates and make 
this argument wholly false and a misrepresentation of fact. 

J. Anecdotal evidence and newspaper reporting suggest that many spoil piles and 
islands existed in the Key West Harbor in the 1920’s but that many were 
destroyed by mining of the spoils for sale to the concrete industry or by natural 
erosion. 

THE BOTTOM LINE IS THAT THERE IS CONCLUSIVE AND UNDISPUTED 
SURVEY EVIDENCE THAT \V1STERIA WAS NOT A SPOIL PILE/ISLAND OR 
SHOAL IN 1924 AND, THEREFORE, WAS NOT AND COULD NOT BE 
RESERVED BY EO 4060. 


2. LYON LETTER PAGE 1, PARAGRAPH 1: 

“The United States acquired title from Spain to East Florida, 
including the Keys and offshore marginal seas, by treaty in 1819. 
Neither the admission nor the readmission of Florida to statehood 
affected the title, and there has been no conveyance from the United 
States.” 

This claim ignores the express language of the Florida Statehood Act that became the 
Florida Constitution and the true facts “on the ground” as of March 3, 1845, the date 
Florida was created as a State. 

Unbelievably, this section of the Lyon Letter ignores the fact that the 1845 Florida 
Statehood Act, by its terms is a “conveyance from the United States” to Florida of its 
boundaries, just as the re-conveyance of submerged lands to the States under the SLA 
was a “conveyance from the United States.”■ 

It is impossible to understand how .lohn Lyon at BLM could have in good faith 
overlooked or failed to consider Acts of Congress conveying submerged land to the State 

Section 1311(a) of the SLA “assigns” to the States all rights to submerged lands within their boundaries at 
the time they became a State. Under Section 1311(b) “The United States releases and relinquishes unto said 
States and persons aforesaid, except as otherwise reserved herein, all right, title, and interest of the United 
States, if any it has, in and to all said lands, improvements, and natural resources”. 
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of Florida as not being a “conveyance from the United States.” 

It is an obvious error to state that the Florida Statehood Act was not a conveyance by the 
US. The factual details below show that Wisteria was not retained by the US, or 
otherwise exempted from the conveyance to Florida under the I'lorida Statehood Act; 

A) The Florida Statehood Act (originally March 3, 1845 and after Florida’s readmission 
to the United States, after the civil war, on .lunc 25, 1868) creating the boundaries of 
Florida grants the State of Florida all seas and submerged lands within Three Marine 
Leagues (9 miles) of any point on the Florida Coast. The express text of the 1845 and ^ 
1868 Florida Constitutioi^ as approved by Congress provide in Article I; 

“Commencing at the mouth of the river Perdido; from thence up the middle of said river 
to where it intersects the south boundary line of the State of Alabama, and the thirty-first degree 
of north latitude; then due east to the Chattahoochee river; then down the middle of said river to 
its confluence with the P'lint river; from thence straight to the head of the St. Mary's river; then 
dowTi the middle of said river to the Atlantic ocean; thence southcastwardly along the coast to the 
edge of the Gulf Stream; thence southwestwardly along the edge of the Gulf Stream and Florida 
Reefs to and including the Tortugas Islands ; Thence northeastwardly to a point three leagues 
from the mainland; thence northwestwardly three leagues from the land, to a point west of the 
mouth of the Perdido river; thence to the place of beginning.” 


Image 2-1: Statehood of Florida Boundaries 1845. Submerged boundaries in the Key 
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West area are as described in the Statehood Act and the Florida Constitution of 1868 




1845 mapping of Florida’s official boundaries 
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B) It is undisputed that submerged land where Wisteria Island would ultimately be 

located is within one marine league of the coast of Key West, and therefore within the 
official boundaries of the State of Florida. 

Image 2-2 is a chart which shows that the Wisteria location is within 1 marine league 
of Key West island; Therefore, within Congress’ creation of Florida’s boundaries and 
conveyance of these boundaries to the State of Florida in 1845 and again in 1868. 


Image 2-2. 



C) There is no doubt that the Florida Statehood Act covered submerged lands and 
transferred the Wisteria Area and acted as a transfer of this area to the exclusive 
ownership of the State of Florida in 1845 and 1868. This is thoroughly explained and 
confinned in the United States District Court decision in Pope v. Blanton, 10 F. Supp. 
18 (N.D. Fla. 1935). The Pope case cites to binding US Supreme Court precedent. A 
copy of this case is attached hereto as Exhibit “G.” 

D) The only lands not conveyed to Florida by the Florida Statehood Act is land expressly 
reserved to the United States in Section 7 of the Act: 


rebuttal to BLM LYON LI-rfER NOV. 3, 2017 


Page 21 







Section 7. And be it further enacted, that said States of Iowa and Florida are admitted into 
the Union on the express condition that they shall never interfere with the primary 
disposal of the public lands lying within them, nor levy any tax on the same whilst 
remaining the property of the United States. 

12) Therefore, if Wisteria Island was “public land” that was “property of the United 
States” on March 3, 1845, then, and only then, it would not be owned by the State of 
Florida. 

F') It is clear that the reference to “public land” in the I’lorida Statehood Act was 
referring to lands on Key West or above the surface of the seas and not submerged 
lands. This is clear from Ihcjacfthat on September 12, 1845, the Commissioner of 
the General Land Office, James Shields, sent a eommunication to President James K. 
Polk, stating: 

“The War Department has requested that all Islands, Keys, and Banks, comprising the group 
called the Dry Tortugas, with all other Islands or Keys on the Florida coast embraced within the 
redline on the enclosed diagram, may be reserved from sale or entry of any kind ... I have 
therefore the honor to request . . . the reservation of all those Islands or Keys which are now the 
property of the United States. ” 

This language makes it clear that the only concern of the War Department was “islands and 
keys” existing in 1845 and which are above sea level and clearly not submerged areas. 

* 

G. Based on this request by Commissioner Shields, President Polk determined that a 
temporary reservation needed to be put in place regarding the new State of Florida until 
all “public lands” could be surveyed and identified. President Polk did this by a 
September 17, 1845, Executive Order reserving all islands, keys and hanky owned by the 
federal government in the area of the Florida Keys for military use. 

M. So, the question that President Polk wanted answered was what “islands, keys and banks 
off the Florida Coast were “owned by the federal government.” ,, t 

I. To identify the “islands, keys and banks” owned by the Federal Government in 1845, the 
“Smith Sun'ey” was commissioned. This survey was completed and certified in 1872. 

J. After the Civil War, public land surveys were completed and published beginning in 
1870. Plats and field books are available from the State of Florida DEP Land Boundary 
Information System: www.LABINS.org. The Wisteria site is virtually all in Township 67 
South Range 24 East Section 36. 
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K. In the Smith Survey, and its composite of adjacent Township surveys of Key West and 
surrounding areas ini 870, “Keys” arc called out by acres (in red total per section) as land. 
“Shoal” areas (such as south of Fleming’s Key) at dashed with no acre call out. The 
Wisteria location is blank and unmarked in the original Smith Survey plat showing no 
acres or shoal and identifying the future Wisteria location as high seas over a submerged 
seabed. 

L. Therefore, original plats surveyed in the Smith Survey show no islands, banks, keys or 
shoals in Township 67 South Range 24 East Section 36. Smith found that there was no 
public or government owned land at the Wisteria location. The Smith Survey clearly 
shows that the future WisteriaJocdlion was submerged land under 10’ of water on the 
average. 

M. The BLM provided FEB with the Smith Survey and other maps and charts they found 
relevant, more than a year before the Lyon Letter was written. So, BLM and its staff had 
actual knowledge and knew conclusively that there was no Government land, key or 
shoal at the Wisteria location when Florida was admitted to Statehood in 1845 and 1868. 
Yet, the Lyon Letter makes the preposterous and unsupported assumption and claim that 
an island, key or shoal was present at the Wisteria Area in 1845. 

N. The entire Smith Survey is multiple full-size blue-print size sheets so a clip from the 
relevant large sheet of the Smith Survey, proving that there was no land or shoal at the 
Wisteria Area, when Florida became a State, is set forth as Image 2-3 (a) and Image 2-3 
(b). On Image 2-3(b) surveyor Finkbeiner has superimposed the future Wisteria location. 
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Image 2-3 (a) (Adjacent sections with no land in Sec 36.): 



Image 2-3 (a): Chart Depicting the original public lands and shoals shown on the Smith 
Survey of Key West Area pursuant to 1845 BO. On 2-3(b) below, the future location (deed 
area in blue and island perimeter in red) of Wisteria Island has been superimposed on the 
chart above for the convenience of the viewer. The Smith Survey concludes that there was no 
land or shoal at the fiiture Wisteria location, just high seas over a seabed 10’ below the 
surface of the water. * 
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Image 2-3 (b) - Smith Survey with Future Wisteria Island overlay per'survey 


Te^sjtm 


ScM$: J tnefi • tCCO fvrt 


0. The Smith Survey eonclusion that the Wisteria Area was not an island, key or shoal when 
Florida became a State is corroborated by the 1855 ofilcial Nautical Chart of Key West 
showing no “island, key, shoal or bank” at the future Wisteria location. This Chart was 
prepared by what became NOAA and was prepared wholly independent of and separate 
from the Smith Survey. Image 2-4. Depths in excess of 3 fathoms (18 ft.) are noted for 
the Wisteria Area. All lesser depths (not the Wisteria Area) arc shaded with dot hatching 
with depths noted in feet. Submerged land at these depths can never be 9 onsidcred, under 
any nautical or survey definition, an “island, key, shoal or bank.” 
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i) He was aetiially unaware that no island existed at the Wisteria location in 1845. 

He had mistakenly believed there was an island or at least a significant shoal there 
when Florida became a state. However, after reviewing maps and charts Felton 
confirmed that the Wisteria location was just submerged land and not identified as 
public land or US land in the Smith Survey. 


Image 2-4- Chart Depicting 1855 depths at future locations of Tank Island and Wisteria Island, 
showing 18’ or more of navigable water depths at each of these locations. 




P. 


Q- 


In his deposition, Nate Felton, the Chief of the Branch of Lands and Realty for BLM in 
2011, established and confirmed that Wisteria was not “public land” or “US land” in ^ 
1845. He testified: '* 


Clearly, BLM had access to the 1855 Chart prior to the writing of the Lyon Letter. 




















Neither the Wisteria Area and Wisteria Island is now, nor has never been, listed in 
any register of publie lands or lands owned by the US. 

Me could find no deed or patent of the Wisteria location transferring Wisteria 
Island to anyone. But, he then admits that title to the Wisteria Area and Wisteria 
Island could he transferred to the State of Florida or a third-party by an Act of 
Congress, such as the Florida Statehood Act and the Submerged Lands Act. 
Because he acknowledged that these Acts of Congress are in fact conveyances, he 
did not dispute that the Wisteria Area was conveyed to the State of Florida in 
1845 and 1868 or that Wisteria Island could have been conveyed to the State of 
Florida by the SLA in 1953: 

BASED ON THE ABOVE, THE CONCLUSION MUST BE REACHED 
THAT THE SUBMERGED LAND WHERE WISTERIA IS LOCATED 
WAS TRANSFERRED TO THE STATE OF FLORIDA BY ACTS OF 
CONGRESS IN 1845 AND 1868; NEITHER THE WISTERIA 
SUBMERGED LAND, NOR WISTERIA ISLAND HAS EVER BEEN 
IDENTIFIED AS US OR PUBLIC LAND IN OFFICIAL US LAND 
RECORDS. 

IT IS UNDISPUTED THAT THE. WISTERIA LOCATION WAS IN FACT 
TRANSFERRED FROM THE US TO FLORIDA UNDER THE FLORIDA 
STATEHOOD ACT. IF IT WAS NOT, THEN NO SUBMERGED LAND 
WAS EVER TRANSFERRED TO FLORIDA, WHICH IS CLEARLY 
INCONSISTENT WITH FEDERAL COURTS, INCLUDING THE US 
SUPREME COURT’S ANALYSIS OF THE GRANT UNDER THE 
FLORIDA STATEHOOD ACT^ 


THEREFORE, THERE IS ABSOLUTELY NO BASIS WHATSOEVER 
FOR THE CLAIM IN THE LYON LETTER THAT THE WISTERIA AREA 
WAS NOT CONVEYED TO THE STATE OF FLORIDA IN 1845 ANib 
1868 AND WAS NEVER CONVEYED OUT OF THE US AFTER THE 
1819 TREATY FROM SPAIN. 


The 1947 decision in US v. Catifornia case, which did not di.spute state boundaries, but rather found that the 
United States had a superior right to submerged lands off the coasts of every state in the Union is not cited by 
t.yon and clearly was not binding and therefore inapplicable in 1845 and 1846. It was reversed by Congress by 
enactment of the SLA in 1953. 
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3. LYON LETTER PAGE 1, PARAGRAPH 3: 

“A September 17, 1845, Executive Order by President Polk reserved 
all islands, keys and banks owned by the federal government in the 
area of the Florida Keys for military use. 

This Executive Order and its import is discussed, in part, above. However, this Executive 
Order is meaningless in connection with the ownership of Wisteria, for reasons stated 
above and because: 

A) In 1845 it is undisputed, and confirmed by Nate Felton and the “Smith Survey” that 
Wisteria was not an “island, bank, or key”, and the Wisteria Area was submerged 
lands at a depth of 10’ and greater, this is clear from Finkbeiner analysis of “Smith 
Survey” and nautical charts of the time. So, the 1845 EO is not even applicable to the 
Wisteria location. 

B) Wisteria Island was not property of the US in 1845, as it did not exist. Further, the 
clear intent of Commissioner Shield’s request and 1845 EO, the way the Government 
interpreted it, was to give an official US sui-veyor a chance to identify ah US lands 
within the 1845 EO’s reservation area and the Florida Statehood Act and prevent the 
intentional or inadvertent sale of properties belonging to the US. 

C) Aft?rthe Smith Survey was issued and the process of identifying any US owned lands 
in the boundaries conveyed to the State ol Florida by Congress, on April 24, 1878, the 
Secretary of the War Department relinquished the interest of lands initially reserved 
by President Polk on September 17, 1845 in his EO, except the lands reserved on (he 
island of Key West and the islands, keys, and hanks encompassed by the Dry 
Tortugas. 

D) By virtue of this relinquishment, even if the Wisteria Area could be considered as 
covered by the September 17, 1845 EO, after relinquishment of the Ep in 1878, it 
was clear that the 1845 EO had no bearing whatsoever on Wisteria location or the 
ownership of the future Wisteria Island. The only locations identified in the 1845 EO 
that were not relinquished as of April 24, 1878 were "the lands reserved on the island 
of Key West and the islands, keys, and hanks encompassed hy the Dry Tortugas. " 
Wisteria is neither on the island of Key West nor is it in the Dry Tortugas. The 
Wisteria location is over seventy miles east of the Dry Tortugas. 
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E) By virtue of this relinquishment, title and ownership to the Wisteria loeation and the 
submerged land that ultimately became Wisteria Island were confirmed in the State of 
Florida. 


THEREFORE, THE 1845 EO NEVER RESERVED WISTERIA AND EVEN IF IT 
COULD SOMEHOW BE CONSTRUED TO BE, ANY SUCH CLAIM WAS 
RELINQUISHED AND SURRENDERED TO THE STATE OF FLORIDA IN 1878 


4. LYON LETTER PAGE 1, PARAGRAPH 3 


This text of this letter is actually requesting that the shoals be reserved. The last 
reservation, in the general area of Wisteria, was the 1845 EO. That was likely the 
reservation referred to in the 1908 letter as being in place in 1855. But this EO had been 
relinquished by 1878 (Sec discussion above). 


This correspondence is also totally irrelevant to the question of Wisteria ownership, 
becausp as established conclusively above, the Wisteria Area was submerged land and 
not a shoal in 1855 or 1908. 


5. LYON LETTER PAGE 1, PARAGRAPH 3 


“handwritten note on the public land survey plat of Keys Islands in 
Township 68, Range 25 East states "President's order February 11, 
1897, reserves all [unsurveyed] land on Key West owned by the 
Government for Military purposes." 


This “handwritten note” is inapplicable here; as Wisteria was not “land on Key West in 
1897 or ever. 


6. LYON LETTER PAGE 1, PARAGRAPH 3; PAGE 2 PARAGRAPH 


“Navy correspondence on April 14, 1908, indicates the Navy objected 
to the Army's plans to remove portions of Frankford Bank to add fill 
to the Fort Taylor site, described plans to erect a coal shed on 
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Frankford Bank and objected to removal of material from Frankford 
Bank due to its value as a storm barrier saying it forms the Western 
edge of Man-of-War Harbor and channel, and its removal by dredges 
may deprive that harbor of shelter during hurricanes.” 

While conceding that Wisteria is located in the same area as where Frankford Bank is 
located, sur\'eyor Finkbeiner has opined nonetheless that, based on correct nautical 
definitions, the Wisteria location was never a “bank" and therefore was never part of 
“Frankford Bank” for EO reservation or other purposes. This correspondence does not 
prove ownership of the Wisteria Area, it simply is an objection to dredging (that would 
have required a State of Florida dredging permit anyway). Further, it is impossible to 
determine if the proposed dredging site included the Wisteria location submerged land. 

But even if this letter could somehow be construed to evidence a claim of Navy and 
rights to the Wisteria location in 1908, it will be shown, that later actions of the Navy, at 
the time of the 1942 seaplane dredging, establish the Navy knew it had no claim to 
Wisteria by 1942. In addition, any possible claim of the Navy was eliminated in 1953 by 
the passage of the SLA. 

LYON LETTER PAGE 2, PARAGRAPH 1: 

“On August 9, 1924, the Secretaiy of the Navy wrote to President 
Coolidge with a request to specifically reserve Frankford Bank for 
naval purposes. He stated that the Navy had held undisputed 
possession of Fleming Key and the adjacent shoals, including 
Frankford Bank and Man-of-War Harbor, together with all of the 
islands and shoals to the westward of Key West for over thirty years. 
He requested that in view of the strategic location of these areas for 


naval purposes and in order to avoid confusion in the future, the 
Navy desired to have them formally reserved for naval purposes. On 
August 11, 1924, President Coolidge Lssued Executive Order 4060 
reselling for naval purposes "all the islands, keys, harbors, and 
shoals adjacent to and in the vicinity of the Island of Key West, 
Florida [contained within described boundaries]." The described 
area includes Wisteria Island on Frankford Bank.” 

It is undisputed that the Wisteria Area is within the boundaries of EO 4060. What is disputed is 
whether the Wisteria Area is covered by the term islands, keys and “adjacent shoals, including 
Frankford Bank.” There is substantial evidence that no government agency believed that the 
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.&• • 'Wisteria Area and the later existing 1932 shoal areas and the 24-acre island created from the 
‘ ' 1942-1944 dredging were covered by E.O. 4060; 

A) Wisteria Area was not an island or a shoal in 1924 (sec explanation above). The 
•i Wisteria Area was not a “bank” in 1924 and therefore not part of Frankfort Bank. 

B) As is shown in detail below, in the discussion of the SLA exception, in 1942 the Navy 

■■■' ' 

believed that the Wisteria Area was State of Florida land and sought TIFF approval to pile 
dredge spoil “on Idorida owned submerged land” at various points on Key West and in the Key 
We.st Harbor, ultimately to include the Wisteria Area. 

''r 

■" /, C) In the 1940’s, before the US Supreme Court’s 1947 decision in US v. California, it 

' was generally believed to be an undisputed legal certainty that the State of Florida owned all 

' submerged lands, and islands created from dredging from State of Florida submerged lands, out 

to 9 miles from its coastline. Sec, Pope v. BlanUm. Therefore, in 1942 through 1946, the Navy 
.=f acted in all manner consistent with the filled lands that became Wisteria Island being properly of 
V. . 9 the State of Florida or privately owned and could have formed no intent or belief that the 

■ r creation of spoil areas, while created by Naval dredging could be “for its own use”, and the Navy 

could not use it unless the Navy or Government obtained title to such spoil areas from the State 
T of Florida. 

.rt f -v 

A" D) Specifically, in 1946, the Navy expressly recognized that the State owned all five of 
4, the spoil islands and spoil areas created by the 1942 - 1944 seaplane basin dredging. In addition 

■ i- to the requests to the TIFF, before the dredging recognizing Florida title, after the dredging was 
' :| completed the Navy recognized Florida’s title to the spoil areas created by the dredging by 

seeking deeds from the TIFF io four of the five spoil areas created by the dredging: a) Fleming 
Key, b) Trumbo Point, c) Salt Pond and d) the two keys off Fleming. After the Navy obtained 
‘ deeds to these four spoil areas, these four islands or spoil areas were identified and marked on 
;#{, official charts and maps as “Naval Reserve” areas. From 1946 to the current day, the Navy never 
has sought a deed from the TIFF for Wisteria Island and never marked Wisteria Island as a Naval 
• Reserve Area. In addition, the United States Government consented to FEB an^d its predeefessors 
, being listed as the owner of Wisteria on county lax records and allowed FEB and its predecessors 
to pay real estate taxes and have unfettered possession of Wisteria Island since 1952. 

I E) The Tank Island location is also within EO 4060. In 1961, before the Navy began to 

I pile spoil on the Tank Island site, as it did in the case of the Wisteria Area, requested permission 
from the TIFF to deposit dredge spoil on State owned submerged land at the Tank Island site. In 
addition, it filed condemnation proceedings to acquire the Tank Island location. In sworn papers 
in the condemnation proceedings, the Government expressly acknowledged that the I ank Island 
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location was “owned by the State of Florida” and gave notiec that it had successfully taken 
physical possession of Tank Island from the State of Florida (See discussion below). 

F) Because both Wisteria Island and Tank Island were in the boundaries of EO 4060, 
there is no legal or factual distinction between the circumstances involving title to Wisteria or 
Tank Island. Therefore, the Government’s admission that fank Island was owned by the State of 

. Florida in condemnation papers was also an admission that Wisteria was not owned by the 
Government and was owned by the State of Idorida and ultimately owned by FEB. 

G) Regardless, all claims by the Navy or the United States, including under EO 4060, 
were eradicated by the conveyance of Wisteria Island to the State of Florida in 1953 under the 
SLA. This is obvious by judicial admi.ssions and sworn statements made by the United States 
Govemment in the 1961 Tank Island Condemnation proceedings that Tank Island was property 
of the State of Florida. 

H) EO 4060 was revoked by FLO 6214 in 1982. By its own terms, the reservation in EO 
4060 made in 1924 was, “subject to any existing vested rights in and to the same.” Since the 
Wisteria Area (and small islands in the Key West Harbor), were owned by the State of Florida in 
1924, they reverted to the State of Florida when EO 4060 was revoked, by the express language 
ofEO 4060. 


THEREFORE, WISTERIA WAS NEVER COVERED BY THE LANGUAGE OF EO 4060, 
BUT EVEN IF IT COULD ARGUABLY HAVE BEEN COVERED, ANY RESERVATION 
THAT ARGUABLY EXISTED: 1) WAS SURRENDERED TO THE STATE OF FLORIDA 
WHEN EO 4060 WAS REVOKED and 2) WAS SUPERSEDED AND OVERTURNED BY 
THE CONVEYANCE MADE TO THE STA TE OF FLORIDA UNDER THE SLA. 


8. LYON LETTER PAGE 2, PARAGRAPH 1: 

“The Navy use of Frankford Bank is demonstrated by, {(“mong otiier 
things, a January 21, 1927, sketch of a spoil area on Frankford Bank 
with a 2.95 acre island containing a ’’shack*’ and a ’’timber wharf.” 
On August 17, 1928, the Navy entered into a lease with Lowe Fish 
Company for a shark skinning operation on the spoil island on 
Frankford Bank.” 

There is no legal description in this document. Since it is clear that Wisteria Island did not exist 
in 1927, the island referenced mu.st be that 2..'^-acrc spoil island identified in the lighthou.se chart 
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and TIFF minutes that was clearly not Wisteria (see analysis above, Image 1-2). 

Further, even if this document referenced Wisteria, whatever claim was being made by tbe Navy 
was superseded and eliminated by the SLA. 

9. LYON LETTER PAGE 2, PARAGRAPH 2: 

“..the Submerged Lands Act of 1953 ("SLA" or "the Act"), 43 U.S.C. 
§ 1301 et seq. The Act generally conveyed a three-mile belt of 
submerged lands to the coastal states but created significant 
exceptions to conveyance. 43 U.S.C. § 1313. The "made lands" 
exception for "all lands filled in, built up, or otherwise reclaimed by 
the United States for its own use," was interpreted by the Supreme 
Court, noting that Congress’s purpose in crafting the made lands 
exception was to "assure each sovereign the continuing benefit of 
landfill and like work performed by each." Cal. ex rel. State Lands 
Comm'n v. United States, 457 U.S. 273, 287-288 (1982). Under this 
exception and the court’s interpretation, the work by the United 
States in building up and creating Wisteria Island preseiVed title to 
the island in the United States.” 


j,:-!! f The language from the SLA cited above is accurate. But the remainder of this paragraph of the 
- : Lyon letter i.^clearly wrong in suggesting that “building up and creating Wisteria Island 

■'•ii preserved title to the Island in the United States.” 

' '^12'I The SLA exception expressly requires that in addition to creation, that the Government must 
fed ? show that the creation (building up, filling in, reclaiming) “was for its own use”. A plain reading 
; of the SLA and applicable case law has recognized that the creation and “for its own use” 

requirements of the SLA exception are two separate and distinct elements, both of which must be 
, I met for the exception to apply. The United States has admitted that the “for its own use” clement 
fe must be met. <* \ 

' ■ ‘ ;t‘ To read the act the way the Lyon Letter suggests would be to read out of the SLA the words “for 

c ^ its own use.” This is recognized as an incorrect interpretation of the SLA by the Navy itself. In a 
' '.v,^ ^ 1956 Memorandum from the Chief of Naval Yards and Docks to the Director of Naval 

I Operations, it is staled that after a full investigation, no evidence could be found that Wisteria 
Island was built up by the government “for its own use”, fhe Chief therefore expresses that any 
-' fe possible claim to Wisteria by the Navy is tenuous at best and states that if the Navy wants 
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‘.'‘ij^V^isteria it should acquire it by condemnation/’ (See Memorandum, Exhibit “H”). 

if/. 

.' in addition, the following specific facts and occurrences conclusively demonstrate that Wisteria 
'cannot be covered by the SEA “filled in, built up” exception: 

A) From 1942-1946...everyone including the Federal District Courts and the Navy 
believed that all submerged lands off the Florida Coast were owned by the State of 
Florida. So, the Navy could not have intended to cause Wisteria to be built up for its 
own use in 1942-1944 (unless it was going to get a deed to Wisteria, which it did 
- not), when the Navy knew and acknowledged that it had no ownership or use rights to 

Wisteria when it was being created. See, Pope v. Blanton case cited above.^ 




CCff-n 


B) This is confirmed by 1940’s TIFF Minutes showing that the Navy asked for 
permission and for a permit to dump dredge spoils from the seaplane basin and 
turning basin dredging be deposited on “lands owned by the State of Florida.” 

C) Navy Publications in the 194()’s highlight acquisition of and planned uses of other 4 
spoil areas (Fleming Key (ammunition storage), Trumbo Point (operations). Salt Pond 
(lodging) and tw'o small keys off Fleming (radar installation), no mention was made 
of obtaining or using the future Wisteria Island for any government purjwsc. 

D) George Toppino, an cyew'itncss to the dredging, testified that the only reason Wisteria 
wa^ created was because they ran out of other places to deposit dredge spoil and the 
Navy cared nothing about Wisteria. 

E) In 1946, the Navy acquired from the TIFF title to 4 of the 5 spoil areas created by the 


t must be noted tliat the 1956 Memo front the Navy Chief of Yards and Docks admitting that the Government 
would not succeed on the “for its own use” test under the SLA was intentionally hidden from FEB. The critically 
important and probative 1956 Memo was not produced in response to numerous FOIA requests made to the 
Navy, Coast Guard, BLM and other Government entities before and during the quiet title litigation. In addition, 
the 1956 Memo was not produced in response to discovery' requests that clearly asked for this type of document. 
The 1956 Memo was fortunately discovered by a private government document research company hired by i^EB 
in June of 2014 (after relevant FOIA and discovery requests had been outstanding for years). It was only after 
FEB discovered the Memo, that the Government acknowledged it. No blame is being leveled here at the AUSA 
who handled the case, as the 1956 Memo was kept from him as well. However, clearly the Navy and persons at 
BLM hoped this critically important and decisive document would never have surfaced. The failure of the 
Government to produce the 1956 Memo was a fundamental unfairness and disregard of due process, 
t is conceded that in 1947, the US Supreme Court in US v. California ruled that the United States had a superior 
interest and right to submerged lands off the coast of the States, even though these submerged lands were in the 
historical boundaries of the States granted to them by Congress. US v. California was a total departure from prior 
Supreme Court and other Federal decisions and was rapidly reversed by the enactment of the SLA in 1953. The 
slated purpose of the SLA was to return to the StatesI their historic submerged lands. In the ca.se of Florida, this 
returned to Florida submerged lands and islands created from submerged lands within three marine leagues (9 
miles) of the Florida coastline. It is undisputed that Wisteria Island is within one marine league from the coast of 
Key West. 
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I940’s dredging. The deeded .spoil areas were; 1) I-'lcming Key addition; 2) 'I'rumbo 
Point (not an Island); 3) Two islands off the end of Fleming Key and 4) Salt Pond 
area. However, no deed was ever requested to Wisteria and failing to request a deed, 
shows that at the relevant time under the SLA (when Wisteria Island was built up) the 
Government did not intend to acquire or use it. 


F) Wisteria has never, from 1942 - today ever been listed as a “Naval Reserve Area” on 
official charts and maps. However, all 4 dredged spoil areas transferred by Deed to 
the Navy in 1946, since 1946 have been always identified on official charts and maps 
as “Nav Res Area.” 
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Official Chart showing that Wisteria not identified as “Nav Res” area, and that 4 spoil areas 

t 

acquired from TIFF by deed in 1946 are designated as “Nav Res” areas. Image 9-2. 


G) In the Congressional Hearings on the SLA in 1951 and 1952, Naval Officers 

identified all areas the Navy claimed fell within any SLA exception in Key West and 
elsewhere. These lands were the only areas the Navy stated were covered by the 
“built up, filled in” exception and were placed on a list presented to Congress, before 
the SLA was passed...Wisteria Island was not on that list. 


I I) In the mid 1950’s the Navy considered using Wisteria as a location for jet fuel 
storage. The Navy Chief of Yards and Docks was charged with determining if the 
Navy had title to Wisteria. Lhkely because of the intent shown by failure to get deeds 
in 1946 and failure of the Navy to include Wisteria on the 1952 list of properties to be 
excepted under the SLA exception and other facts, the Chief determined, after an 
extensive investigation that Wisteria Island was not owned by the Navy. In a 1956 
Memo from the Navy Chief of Yards and Docks to the C’hicf of Naval Operations, the 


R-EBHTTAL to BLM LYON LETTER NOV. 3. 201 7 

























Chief of Yards and Docks reports: 

“the Navy would have a weak claim to ownership of Wisteria Island because “tlie Navy would 
have a difficult time in proving that this island was built up for Federal use, inasmuch as the 
records indicate that the only reason for the establishment of the island in 1943 was as a site for 
the deposit of spoil. ** I he Bureau recommended that the Navy consider condemnation 
proceedings. The following year, the Navy sent a letter to five appraisers seeking to engage 
a firm to prepare an appraisal on Wisteria Island. The letter to the appraisers stated that 
the Navy was “considering the accpiisition” of Wisteria Island.” 


Sketch Survey Map dated 12-21-60 of Tank Island and Wisteria Island for possible 
purchase of Tank by the Navy. Image 9-3. In 1961 the Navy abandoned any plan to dequire 
Wisteria Island. 


I). In 1961, the Navy confirmed it had no ownership in Wisteria. During the height of the 
cold war and when the possibility of nuclear missiles being deployed from Cuba and when Key 
West was at the tip of the spear of US defenses, the Navy passes over acquiring or possessing 
Wisteria Island yet again. The Navy abandoned any effort to obtain Wisteria by condemnation. 


‘ 'I'hc obvious reference was to the provision in the Submerged l^ands Act, 43 IJ.S.C., § 1313(a), which 
exempts “all lands filled in, built up, or otherwise reclaimed by the United States for its own use." 












S^^^hicli was started in 1956. Instead the Navy chooses to condemn “tank island’ 

_ loi fiinl ripnni On Iiinr> 91 1 QA 1 flio A O-<_ i.i_ 


as its site for a 




-yvas obtained from Louisville Title that opined that title to Tank Island in 1961 was “indefeasibly 
teyested in fee of record in; TRUSTEES OF THE: INTERNAL IMPROVEMENT FUND STATE 


FLORIDA.” Attorney General Kennedy contacted Ramsey Clark, the Assistant Attorney 
iS*-p^^V;GeneraI assigned to BLM to effectuate the condemnation. At the request of Attorney General 
J^^'Robert F. Kennedy and due to the existence of a national emergency, the United States filed formal 
condemnation proceedings against the Stale of Florida, TIFF, to acquire Tank Island and 
^ immediately takes title to and possession of Tank Island. What is instructive here is that Tank 

Island, like Wisteria, was created by'dredging for niilitaiy purposes (Wisteria-Seaplane 
“' Basin; Tank-Submarine base). So, the condemnation papers for Tank Island are very helpful 
in, once and for all, demonstrating absolute and unequivocal facts that the Navy did not 
believe it had ownership or possessory rights to a spoil island off Key West (like Wisteria 
and Tank), created by military dredging and to which the Government had not previously 
^ obtained title. In the formal eondemnation papers and exhibits, the United States admits and 
states: 1) That in connection with the filling of Tank Island, the Navy sought pennission and a 
*“^^,I^rmil to deposit dredge .spoils at Tank Island “on lands owned by the State of Florida”; 2) That 
■ the State of Florida owned the submerged lands and any built up dredge spoils constituting Tank 
Island; 3) That the United States had tendered a payment check to “buy” the island -under the power 
o'f eminent domain; 4) That the Navy sent an official representative to Tank Island to take 
possession of the island; 5) That the Government asked the Court to order that title to Tank Island 
vested in the United States. The formal papers in this condemnation file, including 
Condemnation Order are very supportive of the fact that the Navy did not have ownership or 
iaCi; assert that it'had plans to use Wisteria or Tank when these islands were first being built up by 
dredging. The undisputed fact is that, any possible use of Wisteria, as it was configured by 
dredging in 1942-44, was not conceived of at the time of the dredging and that any use was thought 
of only after the 40’s dredging was long completed, fhese later considered uses are not applicable 
■ to whether Wisteria was “filled in or built up” by the Government for its own use at the time 

^^®teria Island was created in 1942-1944 as required for application of the SLA exception. 


[ In 1961 , at Attorney General Kennedy’s request, the United States ordered a title 
-policy to determine who was the legal owner of Tank Island for eondemnation purposes. 
Louisville Title (an independent professional title insurer) provided ai title 
^ binder/preliminary certificate of title. This title binder/certificatc opined* “after thorough 
! search of the title” that title to Tank Island in 1961 was “indefeasibly vested in fee of record 
; in; TRUSTEES OF THE INTERNAL IMPROVEMENT FUND, STATE OF FLORIDA, as 
of July 12 , 1961 ” free and clear of all lieirs, encumbrances and defects. (Image 9-4 below). 


Also, it is important to note that Tank Island and Wisteria are adjacent sister Islands. 
Both Islands were created in the same manner and with the same title history'. 


On May 23, 1962 Attorney General Robert F. Kennedy confirmed that title to Tank Island 
had been obtained by the United States from the Slate of Florida this fact is evidenced by the title 
in.surance title documents as set forth below': 










Louisville Title Binder and Preliminary Certificate of Title: Image 9-4; 


PrclioiifjAr^ C^rli/icaie, 
o£ TiHe, 


3 ode 
K-210 


LOUISVILLE TITLE INSURANCE'COMPANY 
Louisville, Kentucky 


T- 33,440 


Parcel 


‘0 UNITED STATES OF AMERICA: 

The Louisville Title Insurance Company, a Corporation organ¬ 
ised and existing under the laws of the State of Kentucky, with 
ita principal office in the City of Louisville, State of Kentucky, 
hereby certifies that it has caused to be made a thorough search 
of the title to the property doscribad in SCHEDULE "A” hereof, 
and that the title to said property was indofoaaibly vested in 
fee simple of record in 

TRUSTEES OF THE INTERNAL IMPROVEMENT FUND CF THE STATE 
OF ^QHIDA 

a of the i2thday of July 19 6l jfroe and clear of all encum- 
brancea, delects, interests, and all other matters whatsoever, 
either of record or otherwise known to the Corporation, Impair¬ 
ing or advei*so}y affecting the title to said property, except- 
as shown in SCJJEDULE "B” hereof, 

Tha Maxlmua liability of the Undersigned under this certi¬ 
ficate is llcd.ted to one-half the aquiaitlon cost by United 
States of America. 

IN WITNESS WHEREOF, said Corporation has caused these 
presents to be signed in its name and behalf by either of its 
authorized agents, J, H. Early or Harrison H, Jones as of the 
date above designated. 
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LOUISVILLE TITLE 


ANCE COMPANY 



BY: 


SCHEDULE "A" 
Attached - 

' schedule "D" 

Uo exceptions. 



J. H. Early or 


Harrison H. Jonea 


Letter from Department of Navy requesting condemnation of Tank Island - Image 9-5 

I 1961 I.etter from Attorney General Kennedy to John Connally, Secretary of the Navy on 
condemnation of l ank Island: Image 9-6. 

■ { Sepfember 1961 Letter from assistant Attorney General Ramsey Clark to Chief of Naval 
Yards and Docks on condemnation of Tank Island: Image 9-7. 

May 23, 1962 Letter from Attorney General Robert Kennedy to Secretary of the Navy 
confirming condemnation of Tank Island, after amended pleadings filed and order obtained in 
Tank Island Condemnation Case: Image 9-8. 
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DEPARTMENT OF THE NAVY 

OFFICE OF THE SECRETARY 
WASHINOTON-«.t5. C. 




21 JUN 1961 


K7 dfiAt Mr. Attorney General: 

Pursuemt to the aut^llfe.ty contained in the Act of CongrasB approred 
August 20, 1958 (Public Law 85-685), 1 have selected for acquisition 
53.096 acres of lan<f, iB3re or lees, in Monroe County, Florida. This 
property is required as a site for the deposit of spoil aaterlal to 
be dredged from the Main Ship Channel and from the Turning Basin of 
the 0. 8. Kaval Station, Key West, Florida. Funds are available, 
under the Act of Congress approved July 7, I960 (Public Law 86-601). 

The land to be acquired is more particularly described in Brhiblt 
“A" and is delineated on Exhibit ’'B" attached to the enclosed Dec¬ 
laration of Taking. 

In accordance with the Act of Congresa of August 1, ISSS (23 Stat. 

3S7j 40 U.S.C. 257), I have determined that-it is nacessury and 
advantageous to tba Govemujent to acquire 55.096 acres ot land, in 
fee slapla. It is requested, therefore, that a condemnation pro- 
rM,aA 4ng be Inatltutcd to acquire the land set forth In the anoloeed 
Declaration of Taking. 

Following the filing of the Complaint-in Condemnation,- it ie requested 
that the enclosed Daclaration of Taking be filed in the proceeding and 
that an Order of Immediate Possession be procured. The cha^ covering 
the estimated just coeq>enaation will be ma d e available to the Onited 
States Attorney by the Director, Southeast Division, Buraau of Yards 
and Docks, Kavy Base, Charleston, South Carolina. 

Sincerely yours. 


Kenneth E. BeLlau f \ 
Assistant Secretary of the Navy 
(Installations and. Logistics) 


gonorable Kobert F. Keraiady 
) Attorney General of the Dnited States 
Vaahlngton 25, D. C. 
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UNITED STATES DEPARTMENT OF JUSTICE 


A(Ur«M Riyly to tfa« 
ZHTljiao Tfutliffiil 
and ta I ol tUJj N »iL«r 


WASHINGTON, D. C. 


September 13, 1961 


r.' 


R slo 


RJL:VDK 

33-10-18-15 

Chief, Bureau of Yards and Docks 
Department of the Navy 
Washington 25, D. C. 

Attention; Office of Counsel 

Gentlemen;, 

Reference Is made to the condemnation 
proceeding entitled United States v. 55.096 acres of 
land, more or less. In the County of Monroe. State of 
Florida. Trustees of the Internal Improvement Fund of 
the State of Florida, et al. . Civil No. 10,895 in the 
United States District Court for the Southern District 
of Florida, in connection with the site for the deposit 
of spoil material to be dredged from the Main Ship 
Channel and from the Turning Basin of the United States 
Naval Station, Key West, Florida. 

Enclosed for the records of your Department 
is a certified copy of an amendment to complaint, filed 
September 7, 1961,correcting the description to land 
included in the proceeding. 
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f. f! ■; : 

as.-# 

ru^»- 


It will be appreciated If you will take the 
. y/necessary action to expedite furnishing the United States 
JwiAttorney with the title evidence and appraisal reports 
^ / /pe^^talnlng to the subject proceeding. 

Sincerely, 


fc-fc-V < t 




JZ*.- 

v<vv»^t t,* /'.-t 

Enclosure 


RAMSEY CLARK 

Assistant Attorney General 
X.ands Division 





' RALBtf j'^UTTRELL 
Chief, Land Acquisition Section 



<< 
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Honorable Fred Korth 
Secretary of the Navy 
Washington, D. C. 

My dear Mr. Secretary: 

1 have examined the title evidence and tranacript of 
record in the condemnation proceading entitled United States 
of America v. 55.096 acres of land, more or less, in the 
County of Monroe, State of Florida, Trustees of the Internal 
Improvement Fond of the State of Florida, et al.. Civil 
No. 10,895-M, in the United States Olstriot Court for the Southern 
District of Florida, for use in connection vith the Ihming 
Basin of the United States Naval Station, Kay West, Florida, 

The title evidence prepared by Louisville Title 
Insurance Company is in satisfactory form. 

The final judgment filed December 26, 1961, awarded 
the etJBi of $10,000.00 as the just cosqpensation, ufaich amount 
has been deposited into the registry of the court. The excess 
deposit of $1,570.00 was previously returned to the Treasurer 
of the United States on January 3, 1962. 

The proceeding is regular, the Judgnent Is satisfied 
and the United States of America is vested with the fee sii^ple 
title to the land as set forth in the opinion of this Dapart^nent 
dated July 20, 1961. 

Enclosed are a certified copy of the final judgment and 
the title evidence. 

Sincerely yours, 

-r" ^ t ; I 


Attorney General 
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of Iff? Attorttfji Oii?nend 
fliajaljfnflfnn, 0.([I. 


May 23,. 1962 
















10. LYON LETTER PAGE 3, PARAGRAPH 3: 

“You have noted that Public Land Order No. 6214 changed the 
purpose for which the lands were reserved in 1982. By its express 
terms, this Public Land Order made no change in the ownership of 
any properties of the United States.” 

This is sophistry and required Lyon to liave not reviewed or intentionally ignored ^ 

documents present and obvious in BLM files, including title opinions and prior 
communications from the Director of the Eastern States regarding ownership of Wisteria v 
and whether Wisteria Island vvas reserved or public land under EO 4060. A very careful 
review of these files and these proceedings in the time leading up to PLO 6214, freeing 
lands from 4060, shows that this process involved literally years of arguments and 
controversy between the Navy and BLM as to the ownership of Wisteria. 

In its original relinquishment request in 1971, the Navy .sought to “retain” Wisteria and 
again tried to a.ssert “ownership” over Wisteria. From 1972 through 1977, the BLM 
performed three title searches, had the BLM Cadastral Surveyor perform a review and 
had BLM title examiners render two official title opinions, both of which found that 
Wisteria Island was not owned by the Navy or the United States as, after the passage of 
the SLA, there was no public land remaining within the boundaries of EO 4060, other 

than land purchased by the Government and evidenced to be in Government ownership 

» 

by deeds. 

Basically, BLM found that, due to the SLA, Wisteria and other islands in 4060 
boundaries were in State of Florida or private ownership. In a formal response, to the 
Navy’s continued insistence that it be allowed to retain Wisteria Island (when it 
relinquished its rights under 4060) on October 1, 1976, Lane Bouman, Acting Director of 
Eastern States BLM, advi.sed the Commanding Officer of the Navy’s Naval Division 
Engineering Command that: “The main problem now, however, is that of appropriately 
dealing with the areas the Navy wishes to retain. We have not been able to identify any 
public land within these areas.” 

The Navy continued to demand it reserve Wisteria as an exception to its proposed 
relinquisliment of 4060. However, the BLM would not back down. Ultimately, the Navy 
acquiesced in Lane Bouman’s request and relinquished the boundaries and all lands 
covered by EO 4060, without exception and without retaining any islands or lands to 
which the US did not already have legal title, including Wisteria. In short, in the PLO 
6214 proceedings, BLM confirmed that the Government did not and never owned 
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OCT I 1976 




; Connnandlog Officer 
Souchorn Dlvlolon 
Naval PociUtiee Cngr. Comaiand 
DepartBcnt of cbo ’Wavy 
p. 0. 'Box 10068 

Charlo^ton* Soutli Carolina 29/411 

-f 

Poor Sir: 

Keforence I 0 nado to our letter of Jtej? 26, 1976. Tills letter otterapted 
,C0 point out curative actions which at that tliiic sceraod noccBsary in 
ardor tliat n public land order could be prepared os lands or areas near 
T,qy Heat, Florida. Thoso areas are within Townslilpo 67 and 68 South, 
Itanfiaa Zl, 22, 23 and 24 East, Tallnhaeeea Meridian, Florida. Thio 
V action has been given serial no. ES 11443. 

- Sinco that tiue we have liad numerous telophono dlucusnlono with iDcnd>ero 
; bf your coanand in an attempt to brins the matter to a aatlafacCory con- 
l^clualon, Tho w ain problem noJL_a that o/_.npprojJrl^te}.y_jjeallug 
5 with tho groaa t; ho Now winhea to retain . We have not be en able . 

- to Identify any public land within thcao araaa. 

It appear^., aloo, chat the Navy has juriadlctloo over much of this areo 
V by virtue of acquialton from the State of Florida, from private Intereata 
f Ond by other authority. In addition, It ocoss that much of this area to 
vi ba rcCalnod vaq originally enbnerged land or still rcoainB eubtterged. 
fe It would appear that auch aroaa ore govomed by appropriate portions of 
1 tho Euhnarged Iwinda Act of Hay 22, 1953. 

:J Executive Order Mo. 4060 and Public I.and Order No. 30, which broadly ro- 
aerved auch public land no may liave oxlatcd, without apeclflcally identl- 
£' iylng such lend, no doubt served a valid purpose at tho time. However, we 
^ hesitate to apeclflcally single out these smaller eegmenta for retention, 
s.? thua iiaplylng a reservation of public loodo where apparently no auch lends 
;= oxlst. 

I 

It wowl.d be nppraclntorl If upon review ynii oniilri rnnriir irt th our concl.ualon 
tlific It woulil bo opproprlnto to revohe Exocutivo Ordefft ife. OOtt and ^060 
end Public Lnnd Order 'lo, 30 In choir onclroty. 


V 

\ 




CCi 

xso Raudinn rile 
920 REndlnp File 
923: JT)unn:bkra 90/6/76 


Odneerp.ly yenrn, 
■Lgpe i- CoiHhSh 

ACtlJt'C hi me r nr 

hflotorn Stncnc 
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Executive Order 4060 of 8/11/1924 reserved by metes and bounds the bank area delineated in 
pink. This area includes Tank Island and the future Wisteria location and was sjDccified to p 
depth of 16 feet, based upon the contour map available on request. 


Finally, the Navy agreed with Bouman and 
including Wisteria Island fully and without 
confirming the relinquishment of EO 4060 


BLM and agreed to relinquish the 4060 areas, 
reservation. The December 1, 1976 Navy letter 
areas without exception is image 10-3 below'. 



iiu. 

























Image 10-3 Letter of Donald Campbell USN Facilities Planning Dept 12-1-1976 


Department OfI'The Navy; 
Southern Division 

Naval Facilities enoineerino Command 
2144 Melbourne sr.. p. o. box looea 
Charleston, S. C. 2fl4lT • 


Code 241/JllO 

i deg wb 


U,S. Department of the -Intorlor 
Bureau of Land Manai^einant 
Eaotorn States Office 
7981 Eastern Avenue 
Sliver Spring, Maryland 120910 


Gentlemen 


Roforonce la made to your latter 2370 (923) ^BS 114' 
concerning rolinquislimont of public domain larnl at 
Station, Key West,. Florida. 


The matter has bean reviewed by rapresentativea of this i 
the Naval Air Station, Key West. It has bean detarained 
Navy holds title to all the areas proposed for retdntloh 
of other acquisition proceedii^S i r.'Itjia* fliora^^qra'^ra^uei 
ExebutJ.ye pfdoxfl, Numbers l', 809 V,had' 4060 'and^ 
'Spi^be' ieyok'edyin'.^theit'tehtir^ ^ ' ■ • ■' 

Your cooperation and assistance in this matter are apprec 


mp 

[limber ri3C 

Sic 

Tl^ 


Very truly yours 


DONAll). 0,.CA.Vil>BLU • 
CDR CBC USW 

Dosd, ^flclllflos R/annlno 
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The detailed facts and proceedings proving that BLM determined that Wisteria was not 
owned by the Navy or the United States in the I97()’s are now more fully set forth below; 

A. In December 1972, the Navy commenced the Ibrmal process of relinquishing its 
interest in submerged lands around Key West. During this proeess, for the first time 
since 1951, the Navy suggested it had an ownership in Wisteria and that Wisteria was 
“public lands”. Based on this the Navy asked BLM to exclude Wisteria from the 
relinquishment and reserve ownership to Wisteria to the Navy. In the following series ,, 
of interactions, the BLM rcfu.scd the Navy request and found that Wisteria, and other 
islands, keys and shoals in 4060 area, were not public lands and were in State of 
Florida’s or private ownership; 

i) On May 16, 1973, BLM Realty Specialist, John Dunn wrote the BLM Chief of 
Lands finding that Wisteria Island and other submerged lands in the Key West 
Harbor were not public lands as a result of the passage of the SLA and the Navy 
or US Government had no interest in Wisteria, .so there was no interest that could 
be retained by the Navy after the proposed relinquishment. 

ii) The Navy was unhappy with this result and objected to Dunn’s findings, insisting 
that it had rights in Wisteria. Over the next two years, BLM ordered its Staff to 
fully investigate title to Wisteria. BLM Staff then performed a formal “Lands Title 
Report” which involved cadastral survey, physical inspection and review of 
historical documents. This Lands Title Report, finalized on July 14, 1975, 
concluded that neither the Navy nor any US Government ageney owned Wisteria 
or similar islands or submerged lands in the Key West Harbor and that “Except for 

, the Naval Station all of these lands arc in private ownership." This conclusion 
was largely based on the State of Florida having the right to dispose of these lands 
because they “have been declared vested and quitclaimed to the State of Florida 
under the SI-A.” 

iii) In late 1975, this Lands Title Report was validated by the United States Cadastral 

Surveyor who found that Wisteria and other submerged land were “not public land 
under the disposal authority granted to Congress in the Constitution”. The 
surveyor’s office concluded; “In view of the above, it appears that the areas 
described for exclusion (including Wisteria) from the revocation do not jnvolve 
public land.” '* 

iv) On October 13, 1976, the Acting Director for BLM Eastern States wrote the 
Commanding Officer of Naval Properties with BLM’s final conclusion as to the 
ownership of Wisteria and other similarly situated submerged lands in Key West. 
The BLM Director stated that there is no legal basis to exclude Wisteria from the 
Navy’s proposed relinquishment, or for the Navy to assert or make any claim to 
Wisteria as “We have not been able to identify any public land within these areas” 
and that BLM would not support a retention that implied that Wisteria was public 
land “where apparently no such lands exist.” 


REBUTTAL TO BLM LYON LETTER NOV. 3. 2017 


Page 50 




v) The Navy believed the BLM’s conclusions on title to be in error and requested that 
another Title Report be conducted. In response BLM again carefully looked at the 
title to Wisteria and on December 16, 1976 found: “Upon further consideration by 
this office, it v%'as concluded that no public land could be identified in the area 
sought to be retained by the Navy.” 

vi) In July of 1977, the Navy ultimately acquie.sces to these BLM findings and in its 
formal relinquishment request includes a finding H\2: “There is no known interest 
of other agencies or individuals in acquiring use or lille to the property or any 
portion thereof.” 

vii) As of July 1977, after 5 years of dispute and research, it is again undisputed that 
FEB holds good and exclusive title to Wisteria and that neither the Navy, nor the 
US Government has anv interest in or to Wisteria. 


viii) Confirming what it had acknowledged in July of 1977, on August 3, 2011 the Navy 
again makes it clear that it has no interest in or to Wisteria, but docs not rule out a 
possible interest in Wisteria held by BLM. 

In 1972, FEB acquired title, by purchase, to an additional 125 acres of submerged lands 
adjacent to and surrounding its 39 acres it originally obtained in its deed from the State 
of Florida. By State law, this additional 125 acres could have only been sold to the owner 
of the “adjacent upland.” State records show that notice of the sale of the 125 acres was 
published and noticed to interested parties. Specific notice of this sale was provided to 
the Ajiny Corps of Engineers. So there is little doubt that the US Government was 
aware that FEB was getting the 125 acres of submerged land because they owned 
Wikeria. FEB is aware of no objection lodged to their obtaining title to the 125 acres. 
A map of the 125 acres is attached hereto as Exhibit “1”. 

The BLM’ 1970’s title opinions and FEB’s title and rights as owner of Wisteria Island 
were expressly recognized by signed license agreements for use of Wisteria Island 
executed by Special Forces Operations so that the island could be used by Navy Seals 
for training puiposes in 2005 and 2006. Copies of the license agreements are attached 
as Exhibit “J.” 


11.LYON LETTER PAGE 2, PARAGRAPH 3: 

“Therefore, it is the opinion of BLM that Florida had no title to 
Wisteria Island whatsoever at the time of its purported conveyance to 
Paul Sawyer acting as agent for Bernard Papy in 1952 or at any other 
time. Neither the statehood grants to the State of Florida nor the SLA 
conveyed this property to the State.” 


This is in error for all the reasons stated above. Further, even though at the time Bcrnic C. 
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1 Papy got li's deed, the State of Florida may have temporarily been without title because 
of the Supreme Oourt decision in US v. California, as soon as the SLA was enacted, 
f Bernie C. Papy and then FEB had their title perfected by the Florida doctrine of after 
I acquired title. 

12. LY()N LETTER PAGE 2, PARAGIMPH 3: 

“The Navy Bureau of Yards and Docks, an agency of the United States 
(predecessor agency to the current Naval Facilities Engineering 
Command) wrote to the State of Florida, Trustees of the Internal 
Improvement Fund, on September 27, 1951. The letter notes that the 
’’land which is proposed for sale |identified as the spoil island on 
Frankfort Bank] was created by deposits of dredged material from the 
main ship channel at Key West, Florida and was accomplished by the 
use of Department of the Navy funds in the year 1943.” 

To the extent anything in this 1951 letter was correct, its reasoning and conclusion was 
totally superseded and made obsolete by the passage of the SLA. fhis is made clear by 
the 1956 Memorandum from the then Chief on Naval Yards and Docks opining that the 
Navy did not have title to Wisteria Island due to the effect of the SLA. 

13. CONCLUSION 


fe-f I the bottom I.INE is niAT AS EARI.Y AS 1956 4 HE GOVERNMENT 

I RECOGNIZED THAT WISTERIA WAS NOT WITHIN THE “FILLED IN, BUILT UP” 
0^' f SLA EXCEPTION. THE CHIEF OF NAVAL YARDS AND DOCKS OPINION WAS 
y .i I VERIFIED BY THE DETAILED AND COMPREHENSIVE BLM TITLE REPORTS IN 
•L I THE 1970’s. IN FACT, FOR 55 YEARS THE US GOVERNMENT AND BLM 
^ I CONSISTENTLY OPINED THAT WISTERIA WAS NOT OWNED BY THE US 
p I GOVERNMENT. 

f I 

j I YET SOMEHOW, IN A MATTER OF WEEKS BETWEEN AUGUST AND NOVEMBER 
J OF 2011,60 YEARS OF POLICY, TITLE OPINIONS AND ACTIONS PUBLICLY 

STATING THAT WISTERIA WAS NOT OWNED BY THE NAVY OR PUBLIC LANDS 
f OF THE UNITED STATES...WAS UNDONE. 
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there is simply no rational or reasonable basis for this change 

OF HEART AND THE FALSEHOODS AND GROSS INACCURACIES IN THE LYON 
* letter, it is VERY DISTURBINCJ TO ANY CIIIZEN AND PROPERTY OWNER 
that AFTER 60 YEARS OUR GOVERNMENT WOULD REVERSE ITS POSITION 
and ATTEMPT TO SEIZE OUR LAND IN WHAT AMOUN I S FO AN 
H: ' UNCONSTITUTIONAL TAKING OF PROPERl Y WITHOUT DUE PROCESS OF 




% LAW. 






m 
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United States'IDepartmentiofsthe'Interior 
Bureau'df'L'an‘d'^Klanagement'“ 

Eastern States 
7450 Boston Boulevard 
Springfield, Virginia 22153 



August 21, 2012. 


Douglas P. -Wheeler, Esq. 
Hogan Lovells US LLP 
Columbia Square 
555 Thirteenth Street, NW 
Washington, DC 20004 


Re; Title to Wisteria Island 
Dear Mr. Wheeler: 

Pursuant to your representation of F.E.B.Corp, you asserted in a January 26, 2012, letter and a 
subsequent meeting with the Director in early Mareh, 2012, that F.E.B. has title to Wisteria 
Island, a spoil island constructed on a shoal by the U.S. Navy and located in Monroe County, 
Florida, approximately 645 yards north of Key West. We-have carefully reviewed the 
information you have provided, and continue to conclude that Wisteria Island is in federal 
ownership.. The United States acquired title from Spain to East Florida, including the Keys and 
offshore marginal seas, by treaty in 1819. Neither the admission nor the readmission of Florida 
to statehood affected the title, and there has been no conveyance from the United States. A 
scries of reservations, withdrawals, and public land orders shifted responsibilities within the 
United States government respecting Key West and the surrounding area, including the area of 
Wisteria Island, from lime to time, but none of those altered tlie original title in the United States. 

We understand that it is your position that F.E.B. has title to the Island by virtue of a chain of 
title dating from a 1952 deed from Florida. Our initial response would be that Florida could not 
convey title because the property was and is owned by the United States. The facts on which our 
conclusion of government ownership include the following: 



'Cbnrdiipdn'dcnce oh'^^prlPr4Fl'9W, from the Commandant of the Key West Naval Station refers 
to a letter from the General Land Office dated March 9,1855, addressed to the United States 
Surveyor General of Florida, showing that the .(of Key West) and Fleming Key arc 


reserved for MiUjary and Nayd purposes. LA'ihandwrlttea'ndte.orithc^publiC'land survey-plat of 
Reys'Iilarids in foVmsHip 68';'Range 25'East states'^PVcIideni’s order Febhiary-Mid 897, 


EXHIBIT "A 
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reserv.cs all;[unsurvcyed] land.oniKcy.-iWest'Owncd.bj'the^O(jyeminenl:for<Mijita^iPurposcs,’’ 
Navy correspondence on April 14, 1908, indicates the i^avy obje'eted to the Army’s plans to 
remove portions of Frankford Bank to add fill to the Fort Taylor site, described plans to erect a 
coal shed on Frankford Bank and objected to removal of material from Frankford Bonk due to its 
value ns a storm barrier saying it forms the Western edge of Man-of-War Harbor and channel, 
and its removal hy dredges may deprive that harbor of shelter during hurricanes. Oh-August 9, 

1924;thc'Sccfelary.ofthcNavy/wrote;to)Prcsideht'Go61idge.witH'a;rcque3t(o:specifica]ly 
reserve'Frankfo'rd'Bank-fornaval purpdsesi He stated that the Navy had held undisputed 
possession of Fleming Key and the adjacent shoals, including Frankford Bank and Man-of-War 
Harbor, together with all of the islands and shoals to tlie westward of Key West for over thirty 
years. He requested that in view of the strategic location of these areas for naval purposes and in 
order to avoid confusion in the future, the Navy desired to have them formally reserved for naval 


includes Wisteria Island on Frankford Bank. The]I^ayy/useIdf;FfarikfbYdiBankh‘s'dfin3nbtrated 


FfankfbfdiBafik; <* 


As BLM has discovered no deed of transfer to Florida, attention must turn to another source of 
authority that could have relinquished or conveyed title from the United States, the Submerged 
Lands Act of 1953 (“SLA” or “the Act”), 43 U.S.C. § 1301 et seq. The Act generally conveyed 
a three-mile belt of submerged lands to the coastal states but created significant exceptions to 
conveyance. 43 U.S.C. § 1313. !Fhel!:madelland5i&xcepl[bhYfor-%ililndsirilf^iirt}'buiit^ 


86V"erdignhhbcbhtihuin]^;bericftf;£i'f{ltmdfill'ah(i'iik(b^bfk'p«!‘^f6teed'byca6K;’’‘dfl^ 

Lah'3sfQSmm'n‘V}JUnlteii‘S(iiicsi'45^^'(^i&y’273\^B^i-22i((!]9^^, Under tliis exception and the 
court’s interpretation, the work by the United States in building up and creating Wisteria Island 
preserved title to the island in the United States. 


'any'bthei' umfe;'Neither the statehood grants to the State of Florida nor the SLA conveyed this 
property to the State. The grantee and his principal were clearly on notice as to the claim of 
ownership by the United States. When Florida was contemplating a sale of the spoil islancf in 
1951, the Navy notified Florida that the spoil island was property of the United States. '".The 
Navy Bureau of Yards and Docks, an agency of the United States (predecessor agency (o (he 
current Naval Facilities Engineering Command) wrote to the State of Florida, Trustees of the 
Internal Improvement Fund, on September 27, 1951. The letter notes that the “land which is 
proposed for sale [identified as the spoil island on Frankfort Bank] was created by deposits of 
dredged material from the main ship channel at Key West, Florida and was accomplished by the 
use of Department of the Navy funds in the year 1943.” A copy of the letter is attached as 
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Exhibit A. Tliis statement clearly and unequivocally evidences the elements required by the 
SLA exception for “all lands filled in, built up, or otlierwlse reclaimed” by the United States for 
its own use. Although other substantial naval claims to and use of Frankfort Bank existed prior 
to World War 11, the work by the Navy during those years with funds of the United States leaves 
no doubt that the spoil island is within the made lands exception in the SLA. The letter 
concludes by unequivocally notifying Florida that the spoil island is property of the United States 
using this language: 

[T]he Trustees Internal Improvement Fund are informed that tire Department of 
the Navy considers Frankfort Bank, tite shoals adjacent thereto and the spoil area 
in question as being the property Of the United States. 

Exhibit A, page 3. After receiving this notice of the United States’ ownership of tlic spoil 
island, Florida referred the title issue to its Attorney General, Richard Ervin, who 
responded in a letter dated January 7, 1952. In brief, Florida’s chief legal officer found 
that he was unable to determine whether Florida had title to the spoil island, stating that 
“I am unable to state definitely whether or not the Navy’s claim is valid.” A copy of the 
letter is attached hereto as Exhibit B. In the absence of any finding that Florida had a 
claim of title to the spoil Island, General Ervin nevertheless recommended a course of 
action to “explain the Navy’s claim to Mr. Papy and allow him to accept the Tmstces’ 
deed at his own risk.” [Exhibit B, emphasis added.] Moreover, the Board’s minutes 
state that these issues were discussed with Mr. Papy, and he confirmed that he was 
“willing to take the risk...” Minutes of the Board of Tmstces of the Infernal Improvement 
Fund'of Florida, Volume 28, page 627 (Exhibit C). 

YbU'hive noted;thatjPitblip;Lwid >0rdepNOii62l!4lchaiiged :thc,purposeifor whichithe' 
laiidsjyye0jcserv.e'd;ini!i^i82!/Bi^[i6!5ikpres3iletms,’thi3;Rubjio'Landprde^ 
changejn;the.ojynefshli)''oT/atiy;pfdiieffic.s6f'(he'Unit^'iSteiM 

We appreciate the opportunity to review tliis question anew and delineate the rights and claims 
attaching to Wisteria Island. If you have any furtlicr questions regarding the matter, please do 
not hesitate to contact me at (703) 440-1600. 


Sincerely, 



Dr. John Lyon 
State Director 
Eastern States, BLM 
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case 



DEPARTMENT OF NAVY 
BUREAU O? YAROK ANrt IXICXS 
V/A:?ritN<i70N iiS, U. C 


, iTUStees Intat'r.al Improveiuent Fuj'.d 
Btete of n.orida 
Ta.llal’ias.'rde, PT-orida 

6irs: 



• 15 

tf4 n4^CN TO 

rrac/ICL-l 

210-2~KV/ 

I'lO-PS-KW-a 

27 SEP 1951 


This Bureau }ui3 beec icurormad of the proposed sale by- the 
State.of Florida of spoil area coiitainicg approxirKatoly 
39 acres located in Fraukfox’t Key West, Monroe County, 

'Florida. 

The land v/hlch .Is proposed for oale was crecited by deposits 
of dredged mat-erj.al frote the roa.tri ship channel at Key West, 
Florida wad was accoraplilahed by the use of Bepartaent of the 
SaTj' funds in the yeso^ 19^»-3. 

This proposed action tty the State of Florida raises the 
question as tc whether title to the land in question ia 
vested in the state or in the UnJ.ted- States.. 

Under the provisions of tisixagrapl'i 2 of the treaty concluded 
February 22, 1819 batweon the United States and Spain and 
proclaimed February 22, 1821, there vos ceded to tha United 
States In full power and sovereigndty all the territories 
situated to the eastward of blie 'tlssisslppi known by the name 
of East aJid West Florida, InoludijogL all adjacent Isj^mds 
depondaut on sold provinces, all public lota and sqviares, 
vacant lands, public edifices, fortifications, barracks and 
other bu.ildings wJiich were not private property. 

By the Icc of March 30. l8?.2 the Congreas (3 Stat. 65^) in 
establislrllil the territorial govorn£uen.t of Florida, by a. 
provl».l.on in. Section 9 thereof declared tliat "The Qovexnor 
and liogislatlva Coomcil shall have no power over the primary 
disposal of the soil nor to tax the lands of the Iftiitnd States 
nor to interfere 'vlth the claims to laadc \ri,tMn the Ba.id 
territory". By Section 9 of this Act certain public laws of 
the Baited States were extended to and given fi\ll force and 
effect In the territory., among those lawe was "An Act to 
prevent scttlementg being made nn lands ceded to the United i 
Stata.s uncil authorlrod by law, approTcd Jhirch 3j iSO^." 


V 
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:iPo/:;i-i 
TlO-i'-KW 
T10-25-Ktt'-3 

Th« Act cif t'aj'cl'; j, ll’Uj (5 S'.si:. 7';?) for tl:e juitiisuiDn of t--- 
Florlfla into Wio L'liior^ as a atste, provldas in Section 5 that 
■the State of Florida shall umcraao the terrltorlet oT Hast 
acd Most Florida vhich "07 tho treaty oi enlty, sottloaant and 
llBlts between the United States end Spain on tbo 22nd dsy of 
February 1819 ves ceded to tho Fnitad States, and in Sootlcn ? 

It is provided that the State of FLorli'a bo adnlttod Into the 
Union upon the ijxpre-ss condition .A’.jr.a.t it sSvall never interfere 
with the p.rimavy iisT-osal oj‘ public Inr.ds lying vlWiln it nor 
levy try taxes on the saisc v.'hllac reanlr-ing the property of 
the United StAios. 

By the Act of Hoj'ch 3, 184J (;• Stat. 7f9) entitlod 'tin Act 
supplomontal to the Act for tlie adieisslon of Floride into the 
Onion" It is provided in Section 5 thereof that certain pro¬ 
positions therein offered were on condition tb?.t the logisln- 
turo of the State by virtue of the povers conferred uyou It by 
thd convention which frruned the constitution of the Stctc, 
should provide, by an ordTianoe, IrrevocablH witheur the consent 
of tbo United States, that the State should never interfere v/ith 
the primary disposal of tho soil within rtie ssuc by th* 

United States nor vith any rojFtlations Ooncress may find 
necoseerj* for securing the tlllo in such soil tc tbo boua fide 
• purcliasers thereof and that nc tax shall bo laposad on lands 
jhd property of tho United Stacos. 

/ The spoil area proposed for saJ.o by the Orr.to of Florida ie 

located in Frankfort Sank and io included lj> the area which by \ 
Enecutivc Order, dated September 17, l64'i' wos reaorvsd from 1 

, sale or entry os' any kind vrlth a view cf detornining Its ! 

nllltary relations end properties. The area covered by this 
I ExoQutivii Order wos vmbreced. auproxlinatoly vrltWix Let, 15' j 
X north and Lat. 24° 58' 5" north, tong. 6o° 58' 5'" vrest and ! 

f Lcusg. 83° 29' vest. SThlle tltic area vas originally placed under j 

I the jurl.odiction of the Vlar De-portmont control tboveof va-i; / 

! rcilnqulohod by tlxn'J Department on April 24, 18V6 at which tijao j 

j the arcs involved reverted to tho UepcrCnent of tho Interior 
85 « part of the public domclr-. of the United States. 

According to the records of l.lis Uxu-etu tho Department ol^tt^ 

Kavy exorci.3ed jurlndlctlon ovor an aron Of which Frahkfbrf 
Bonk is d ]»art for more than JO years prior to tho promulgation 
of Executive Order 4060, dated Augtist 11, 3.9^4. 



I 
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4 . 11 i-i’td.r.i'i*"'’-:; ;X"J“':LSa 


liincaroly yours, 

(^ft 
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nioHAftO w. e^'ViN 

AiTeahr* ocN«AK 


STATE OF FLORIDA 
orrtce or thc 

ATTORKKr GENERAU 
TAAXAMAa SEC 

Jcjiuary 7, 1952 


Mr. Sinclair Vi'cllo 
Lend Agent ' 

Depertnont of Agriculture 
CAPITOL 

Dear Ur. Welle: 

I aoa returning your file vltb reference to the 
recent solo by competitive bido for cortein spoil banV to 
Honorable Bqmio Papy by tho Trustees of the I. I. Pund. 

I am unable to state definitely nhather or not 
tho Navy's claim 1b valid, Eowever, I do think that tho 
claim is debatable enough and no shrouded in antlq\U.ty 
that 1 think the beat oourae would be for the Trustees to 
oomplebe the sale and explain the Navy's claim to Mr. Papy 
and allow him to accept tho Truateoa' deed at hia otm risk. 
Then if litigation enflueo> he ^dll bo in position to do- 
fohd the title, In this manner we can get the question of 
title settled one way or other In case the Navy decides to 
litigate with him. 

»i]iiooroly, 


Richard Wy lamn 
Attorney General 


Rl'/E/lr 

Enclosures 




EA'h'b’’^ ^ 











S^'*Xl>mwJnknMg/tmkalnbuasdnmtM>naottf2tlti»itnaaiMMtii/B7 


'4 trtc ••* .**«<: • 


Sofdi Kin.am •. _S»o*TO t«jtl)wcWl« ; ’l»« 9 on± S 17 J 1 • f 0 * 5 J«B 

<inoiaMiia:-Sao(UJiPiii.<>C09fiaj . 


nk«aA miH Mu1 f**‘ llif iJCinihniu 

ihcreon or iber-MnSer. 

TSe Tna^cw 'tj ZaK-nnl Unprt^rrvx^l rr><?ryr ihr 

rl^Kl t«< Ihi* rMk. 

Hy Mitel «■ ibr TrMMre of ibr Tmrrtio] Kiuid 

*•4 tin Stair of fVcVfcL 

P^aj-En tVArurKK- c',*»<T-rr-»r 

AWeiU P. C. E3&4. Ser. 

Tnwrm L I. FtiMt 

Thr Ucvl A.M. Olkn cexf Ip* (1V«| in ihr >A-. 

»cl>n iwJ.. hj Mr. 31»j^ Iflr Mr. Errhi an.1 

Ifcai iho T 4 tuln*»» fttnriim -irJr «• CTirx* U Pcrkiwwr; 

*1 n prtcv f/ SSfM.OO «n aerv. 

A[^a{teal*<t «.p revolted frwi. S, W«oli 

ffi AhMk*<o CnrifMb. trith nUrr ni SSOOJ)^ ^ tnv uV OJS 
U rorc ra nney WJ wfiMivni lo Kl» itpWl hi Lot L Sert»o* 

1L Toonuhi^ 47 Sooih. HM>ir <3 EsWt Pidw fVarii Coonty. 

UkUoo «■* umdc )M.‘ Mo. Errta. ^e»KPteif by 3Cr. 

^dopfftl. rhat i>»p Trvtepp* agrcp in ^*OTt>— land f«# ntef*<in»w 
hapri^ MO «iW*-p fiMn jir. C«Tiw»*m. 


OfCci ft< Ven prf«». | 14 ..*J per culae raH *r^ M/^irlUKt ft«»»i PiU'- 
honr l>rv<i0ff< &«ipony of Poirncitm Flrinda. for permWmi 

iheU I’rmi Som-o.ta Bay. Mr. Wefbi ibal ilw n|<jir>- 

eww Itk* »«o|iroval ml \Jk C.pinXy OnrtrioMaerp •! SarjM>4> 

C*m»ary im f>«wv{rte >beU Irrva ihc «r«u 

Ua<k« wto made by 3fr. Haro. •^evandbH hy Ur. Emn miJ 
tkat Ux* Tmlcv^ arr*^ thr ofZar mvt' aotSomit b>wicr of thn>«- 
war sbefl Icoc fa r*T»»r 'if Pia.-'kory OrvUrinr C>ma\wrrx <mc trrr»>r» 
M< d«*oH xykinf 'dirTI rr<v*i Scwrola Car. 


Otfrr \A S?*0Jrt mi 3 «t» waa (vr-t^led Inw C«fir< ll CWd«* :•< 
l■llv4MJ« i-f Ibe (r>M(U knoim at Hafwopvt Kny^i h A«nlons 2I 
Toafa*h*ffi CE SfMtiL Ilaotir 31 P^<t. r»»iLib»fT»s 3 a cre*. hm^« *« 
io SVnno* Croofr, FW^n. 

ifwJp Uy Ifr. Hapt, ^•t'uirtrd fy M*. Emn *to«< 
.plooUr'L iSot ibe IViMtec* •Cree to Hfrrrtif^ Ihr ufavidA far r»^. 
hnK lai^ im tjffrr of 93KU1Q vi mtv ft«»o Hr. Cvdcr 


Af^dKOU*f> rr»» fpim Fma Hwin o ItJI «***«>• 

•< land mn R«hb<t Ufan^ h> S»o Omo. 3 ( »w« 37 . TwwaakJh 43 

3R K»«n. P."Ja» Be«ch Cn»Tm>*, for r4*tefi W nifmi $SQlM mt 

«Tr. 



r- ‘my M, H-Ji., >rTvrd<d by 3 lt. Errfa 5 «nd mdvMtn 
Ok bind <«. »4>4 p«Jo«« tm\r. 
u Ur. NV.MI «rte> ovctv. tbr i4}on>lfx load. 


e .NZ .d 0 . T.ncivUp 4 Soutb. Hmer 

oiiotoe •{*« arttM m Coirntj*. 

KcrtJ. In- Ml. u-comlffd hr Mr )->v«, ;.nd .ciuimsL 

M.1V lo -ip-no. the W 1^ ^ VTJn.,- 

fiian Hr. Coicsoi.. 
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iiiJiWfnM 

ftn 


United‘States''D'e|!)fflftenVdl!''lhc'W 
(Bureau'.ofJLand'Mana'gcfnent!' 

Ktitcm itUio 
7450 UoAoq Boulivtrd 
SpfingilcId.Vu^Inlii 22153 



n-RTlKIliD MAIL 70in 1000 OOOO 520S 1199-REHIRN RHCEIPTRHOUnSTUI) 

{NdvNb<r}7/20ri'' 

!.N^d Ulmr'd 

121-4 Kewon SlTNt 
Key West. Ll<irida .43040 

Deir Olrertl: 


This flirtber responds to your loner diled August 9 . 2011 , inijulring eboul the ownerthip of lends 
described u Scetlon 3 ft. Towshlp 67 South. Renge 24 HmI, end Section . 41 . Tostrwhlp 67 
South, Range 2 J Eeii, Tellihatsee Mttfdlut. County of Monroe. Stelo ofFlorWe. These lends 
ere el.<o Vnonvi u Wlsterli IsUnd. 



cc: Anne MorUII 

US. Fish end WTldlifo Service 

3S950 Watson Blvd, 

nig Finn Key. Flotlde .43043 
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EXHIBIT "C 


-Original Message----- 

if[niallto;dcarnahan§bl(n.gov] 
O,?®')^?rwMedherd4y>,Augustr247w-20i'l^^^^ 

"id smitKgkey shert's;: com*- 

Subject: RE: Wisteria Island 


Hi Cheryl. A review of our records disclosed that Wisteria Island wi 
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created when the Department of the Navy dredged a navigable channel. In Key 
west harbor in the early to inidl900s. BccauseKthe2c7?eatid'nUof/Wisterlb 
I 'IslSjldj ^.srjfo tXal'pait uca Ir'^cu'rr enye i r.the .'1 s laM 1 way; 

(^j^eofirtrie^publicVddnaih'-b^itheilJriifed.'States. Therefore, the Public Land 
Orders and Executive Orders that were referenced In the Navy's news release, 
never did apply to Wisteria Island. 

(rheEStatevof-'yprjlda-.ClSlInedJsoVehergnvplghts ito, Wlsteftl8;''Islandj uhdeh^^ 

bulthori't^bf>ihe:Subi?bge^^^^^ 43 u.s.c. nei - i3i5. 

The Act grants coastal states title to offshore lands within their historic 
boundaries, generally up to three miles from the coastline, as well as the 
rights to the natural resources on or within those lands. 

I hope this may answer all your questions, but jjlease do call ne if you 
would like to discuss further. Thanks Cheryl. 


.Original Message. 

From: Cheryl Smith [nailto:csmith@keysnews.com] 

Sent: Tuesday, August 23, 2011 12:41 PM 
To: Hendry, Diane L 
Cc: Carnahan, Davlda 
Subject: Wisteria Island 

Hi Olane and Davlda, 

I just wanted an update on your research because I was off last week, 
unexpectedly for a funeral, and someone else was handling my emails. 

1 wanted to make sure I didn't miss something important from you. 

Thanks, 

Cheryl Smith, News Editor 
The Key West Citizen 
3420 Northslde Drive 
Key West, FL 33040 
305-292-7777 ext.271 
csnith@keysnews.com 

.Original Message. 

From: dhendry@blm.gov [fflallto:dhendry@blm.gov] 

Sent: Wednesday, August 10, 2011 12:16 PM 
To: csnith@kcysnews.com 
Subject: Wisteria Island 


Hello Ms. Smith, This e-mail is a follow-up to the voice mail I left for 
you earlier today. Our lands staff is working on the legal description for 
Wisteria Island. While they now have a deed copy from the Navy, they do not 
have the section, township and range details. Their goal is to research the 
ownership issue via deed description. That will take some 
time. The External Affairs lead, Davlda Carnahan, returns next Wednesday 
and the Eastern States Land Law Examiner feels he can have a definite answer 
by that date. Davlda will follow up with Nate for a response to your 
request. Davlda's contact information is: davida_carnahangbliii.gov 
Phone: 703-440-1717. After today, I will be out,of the office until 
August 23, but please contact me by COB if you'd like to talk further. 
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Best, Diane 


"Cheryl Smith" 

<csralth§keysnews. 

cofn> 

68/03/2011 01:33 
PH 


Please respond to 
<csmith^keysnews. 
com> 


Ms. Boddington, 

Attached is a Navy press release that says the Federal Bureau of Land 
Management owns Wisteria Island off Key West, Fla, However, private citizens 
Claim ownership and are trying to build a resort on the Island. 

Can I get a comment from FBLM re; whether the agency agrees that it owns the 
island or not, and, if so, what the agency is going to do about the dispute. 

I understand this likely will take some time to research. Can you at least 
confirm receipt of this request, even if you can’t answer my questions yet. 

Thank you so much for your time, 

Cheryl Smith, News Editor 
The Key West Citizen 
3420 Northslde Drive 
Key West, FL 33040 
305-292-7777 ext.271 
csmithgkeysnews.com 


Diane Hendry 
External Affairs 

Bureau of Land Management - Eastern States 

7450 Boston Boulevard 

Springfield, VA 22153-3121 

Office: 703.440.1720 

Cell: 703-801-6463 

Fax: 703.440.1722 

http://www.blm.gov/es 


<cella_boddington^blm.gov> 


media request 


To 

cc 

Subject 
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Co rfritonebtn.ney: 

(CO SinifiTwttY; Bnlirti toitiHw; KM.towtritAns,,^ 


Dear Ms. Girard, 

WIsfedallslstfdf^ttwMTrt^^ 

I^faadMaiinweKQQsldeisdAfeil^ 

The State of Florida claimed sovereli 




(confirmed again 

fcltherarcatlofilbf 



authority 


! rights 

contact Nate Felton, BLM at nfelton®blm,gov or (703) 440-1511 for further 
Information on this matter. 


Additionally, whll^ffii6214iaiail|iaeedir eva(eaevgraj ( mijltajvj re^^ 
i WhlehTaffe dedlBfttw gMtmnitheiKeyiWStcNatronalt^ Man and 

Woman Key per out piwousrolriitwnaeFrajrlcSpwncaltyJraftts^^ 
but as stated above, vm^SiISffff0tWS3Tr®^fW8& Fib 

6214 further states "In accordance with..." the orlglnaliexeCullve orders that 
established the refuges and delineated their b ounda ries; therefore, F.l:Qi6214 rdld:not; 


sPBOprefd^fi 


In regards to your concerns about the butterfly species that were recently listed 
under an emergency order, I am also copying Winston Hobgood at the USFWS 
Ecological Services Offlce In Vero Beach. His office would handle any consultation 
that may be required with regards to listed species on private property. 

Thank you, 

sAnnBlMpdfJ' 

Wildlife R^ge Manager_r -,. 


28950 Watson Blvd. 

Big Pine Key, FL 33043 
(305) 872-2239 ekt 209 Office 
(305) 872-3675 Fax 
(305) 304-4907 Cell 


naja girard 

<naJaglrardOyahoo.com> 


Anne HorWH <anne.inoddlH>fws.gov> 
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Wikipedia 

Wisteria Island 


CbOr<»lW« : 


WUttri* IfIfefirf. iIm known u OiHffm« Dtf /f/ourf. li i CwJenny owned. uninhtbhwJ liUed In Iht lower Horidi Kct «46 yffdi (S90 m) 
noriliwwl of tbo northwciifm ewntx of Ikf mtin Wind tnd dty of Kg Wm[. Pteddt. Monroe Cogntr . Ufrtttd ftftw . H li tecftfd Ho ytrdt 
(i6o m) nonthnonkmti o( 9 m*H JUr (TtnJt/t/ert^. lu dooMl ndfhber. 

WUtfde Iflind hai in trrt ofmi> (o.i km*) (mctly 106346 «*•*•). Ttm ntekname Chrfimnu TVm /gtand coma from l)w lfr|« numlw of 
AwlnUin rino (ciiMrini) troei iKii |row Ihere. Lar|e numbers ef UTwbptpj boou art moorod near the Wind. 

\AM»dt HiUnd In tf4 lowtr Hoftdt 

OontentS l Ktye. *^0^1 ^ ytndt northwtti of 

- - I downtown Kojr Wild. Flortdt 

1 Klilery 

1.1 Annoxofon ttfampl I 

1.2 Dovwlopmoni pttna | 

1.3 Onntrtttp I 

2 Rtfortnoti 




History 



VMiMaMtnd 


V^ttrta UiMd wai crotlod In iW Utt 18901 tad ttvtr ifooi u Iht mulivfVJ. Ktvr dredf^nf of Ktjr W«t ktrVor. 0 «r 1 n| Om t|tfi tMMmy, ttdlmtoi ropottod dridcln« prt^teu 
WM dopodtid f frw hundrod ^a off iht ncrtkmittn cemtr of Kay Wtal, crMdni Tank (iMnd (SuattUbBt)- Ika ytan^ tdditlonal drad|l«| proJoeta trrattd hiftr pl^ •f 
ndlmanl. ovtntuiR; erutinf WlMcdi lattod. tn ipH." Iht UA ruMte Hftlth gcrr^ct dirinftetim aMtmar (btmtfy a Utditd Wataa Lithlhoyat tantoa (ont Of On 

pradaetaiori tf tht UJ. Ootat Ooard I U(ht tender rank whtrt abe wu moored on tht Uknd and Own I m rwt d to her wiUfUnt.^ Hw wreck waa ovaniMOy ttivefed, bet tho formady 
unnaoMd aptlafland ktpt iha ru at of the iMp aa a rtanlndar." 

In Ok ifpot, ika liUnd waa pordMiad from Monroe Ooenty by (han-ttala fep na antattve Kcmia Papy for tSA’OO. Derini tha kta i«}oa and aarty iMOf, Iha Wand waa Iha atoa of a *ahtik 
eamy* owned by dty bulMIni Intpecter Key Knopp. which evantoetly |rtw Into a oomawdil ahark preotadni plant owned byThompaon KntarprtiCL Tbe pUst herrealed iharke for Ihdr 
aklni, iwmini them Into clolhlni for iile (0 markcu aa far away m CMni.^ ^ 

In ipod. Papy aeld tha Island to VTUterta Cerp., a tf^P fereiad nIO) Iha InUni of dceeloptnf i)w liland Into eomtnerdal apaoa and real aataU. VAetaria Oorp. wia renamed to Wlatertt 
Wand. Inc. wkan It aold iha liUnd tn 1967 to F.LI. Oorpoiallon of Key Weal. KanJtmln BemsUtn, a pro m i n ent local real uteta davalcpar. wai tha prfndpal beMnd Iha prpjact and 
hiiandad to demlop the laland Uto reddarttUI apace. It telekd 114 acraa (#7.000 m*) at Iha llaa of (ha aala. P.B.8. aobaa^tly nafetlalad Iha pertkiaa of 130 lerai (o.dt km*) of bay 
bottom aerroendir^ the iiland from Monroe Coun^, 1 iraneictlon that took place tbe lama yaar. 

Annoxatlon atMmpt 

In April 1007, P.K.8. twnar Rofar lamitala formal^ requeued that t)m dty of Key Wul anaen Iha lilind, which had bean ceeridared 1 portion of tanlncorporeled Monroe Coentv .^TMa 
^Id have ellewed iM mUi to have been bellt 00 the Mend, due to tha diMtr buUdb^ eedu of Kay Waal eompered with tfceae of Moatee Cbun(y."Oe May 1, tooy, (ba Kay Waal CMy 
Oomertaakn, in a 5-a vote, approved the Aral reedlnf of an ordinance alMaf for the enneallon ef the laland. Pobho oppoililen toon moemed and ihe aeeond readini wei tabled aeveni 
tima wMe veiart inhered dintloTea for a pelMon o p podrn Ihe hl^h-denilty dtvalopmeni plan, ly July 10.1007. over axtoo ilgnalttrea bed been eolWcted. 

In a Kay Weal City Oomcelaalon mectlnf that avtnlni, itlomeyf for Chrlitmu Ktjr Mina|ameel ^rporarton innoenced t)iat M.l. wti wIMrawliii lla raqutal to have Ihe hlend 
•nr.«xed to Iha dty ef Key Weal. At the aame meailni, cpponaeti ef the plan annoonced that they would seek the tncluiloe ef a non-blndln| nferandum on the Uiua In the October 0007 
dty alactlona lo order to laufo dty avpport for eurtetUni devilepmanL^ One weak latar, a motion (o tnchsde the refarendmn In the Odeber t Kay Wail CHy alecflon ballot waa turned 
down after savcril dtlaona tnd City Coramitilonen queadonad lu neoaeaUy after F.&.B. withdrew lia annexation requeau'"' 

In Ike wika of the fiUed county propoMi, )Cey Wait Mayor Morten MePheraen propoeed Ihet the dty of Key Weal purchita the Utnd Cor coneerralton purpofci. Tbe Idee, which wea 
dlteumd In eai e i a l dty Cemmliilon mtetlnia. wai aveniually lablad tnd Ihe iub>eet dropped. 

Dtvilopmtnt plant 

Over ibe Uat forty ycara. two acparata devalopara have ailempted to turn Wliterla Island Into upicalc bouiln| and oommardel real aitalc. In 1966. real titala devviopen Dadd W. 
WoBwnky end Otyten Panin announced lhay would be dmloplni the Iiland Into a do-homa communlry complala wllh 1 eniil lelf courte. yacht club, drtdfed anita. and a lafoon In 
the caniar of Ihe laland. Wotkowiky end Partin hind a iroup of archltaduril coniiritinit who had prwioealy worhed on the UnooHi Ceniff. The dctlqn, which would have featured tmall 
bunralowi acanered around a central lifoon. wai catimalcd to coat 1 $ million at tha lime. Tha project waa eventually abindoned, however, and tha laland Hy empty of permanent 
Inhibtunli. 

EXHIBIT "E" 
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In tvn, innovncw i ptrtncrihip wlih Ocetn PropcrHes. Umlled. Thi pinnenhip Initodi (o <}4v«lop th« fiUn^ In • nunrwr jImHir to Ihtl of n^lfhborlnt >^n«t K<y (Tink 
IsUnd). w«ch ftiloru Mih-vjluo cendomlntumi «nd victUan homei. Ir^frfttpjci for the dcwlopBent li ilHl In the pUKnIng rtiiei, bul ai (he UUnd curr«>ll/ hii no eketrial. inw. 
or wilrr connectfoni, lhti« vfotjld hire to be devtlopei- KcyWeit dty oAldali eatiiniied a Ito nWon oeil to develop thabifraatnKtwe ncoded for (he liland and to Hnk it to Key Weit. 
Devtiopmeal pJtni art tdn In a eiate of Ooi, bot fnlllal drifli cell for a rMrini. iritl ihopt, ni affordabk homee.^ On July lo. aooy, attorncya for the Chriiimie Key Mtniiemtnl 
CorportHoo annovnced that F.B.B. wii wiihdrawlnt an annexation reqwit that wooW have Included tha (iland In the efty af Key Weit proper. Under K«y Weefi more ctlixed boHdiof 
eodei, i6fl Urdu coeld hivo been bolll on tha Ulind. Under Momoo Cooniy botWtftf codte, only two unite een be bufll on the bhnd, vnleii tn oompdoa te grented.* Thte feci aede 
Iert«-Kele drvetopmeni of the lilend unlikely. 

Owntrthip 

in November ton, the Uoltcd ItitM Dettiflment of the Interior (DPI) determined that ihefedcnlioverntnent actuelty owned theliland. which it uid hedboen ender the etfwerdihip of 
the United Itetei PUh end WDdlife Berviee for elmoel fifty yeere. The 001 hid orHl''t'ly tndkaled Ihet beraute the lelend wee aide from fill and wet not nalunlty occvttIri. It did not 
beloni to the ledeni government. Hevaver, eubeequenl roteareh by the DOl revealed preeMendel CHeeuilve ordeta fror ipol end 1994 dlrvetlag that the laland b« rmrved for Navy uae, 
and a I9da oecullve order trenafening owmerihtp from the Nivy to the Pbh and Wildlife Bervlcef^ 

Under Klorldi lew, P.K.8. la anttUed to Keka refund for having paid property taiea on Wliterla tilend.but awcti t refund extmda only to two yeara* worth of pi Id iiiaa.*'* 
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.Rrp{es§jon9J-QMa,ijflcatloj35.9nd£;iP.?/jftaQft.Q/JVlLQti9eLW. FjnKbein.qr.. 

Professional Land Surveyor PLY//050352 CT//16105 Florida (pending) 
Professional Forester CT U 150 (inactive) 

6 Oak St West - Suite E, Greenwich, CT 06830-6886 Tel; 203 661-3897 
50 Harborview Lane - Unit B, Belleair Bluffs, FL 33770 Tel: 727-231 -4868 
Skype: mwfmkbeiner Web: www.EarthImagc.com 


2013-2016 Formed Earth Image LLC (Delaware). Provided hydrographic .survey and precision GPS 
location services for baseline grid and datum determination in Cayman Brae under work permit from 
Cayman Islands government. Established permanent 2000 meter rowing cour.se in Greenwich Cove 
for AlunuiiSprints.org as amiual April event. Specialized in FEMA mapping revisions to the Post- 
Sandy coastal hazard mapping in NY & CT. Perfomied 400 new surveys and serviced on-going 
clientele of 1000-t- projects since 2003, including 40+ hydrographic surveys. 

2010-2012 Added training in stormwater quality and management. Joined Inti. Erosion Control 
Assoc, for training by EnvironCert in MS4 pennitting, Stormwater management practices and 

Federal Clean Water Act enforcement and performance standards, including Environmental Justice 
laws. Continued to provide professional services for land surveying in New York and CT, with 
hydrographic and underground capability. Member of the NY State DOT Real-time GPS network for 
high-precision mapping and location. Provided hydrographic mapping for NYC water system at 
Schoharie Reservoir and the East River Esplanade Project to connect 34*’ St to 62“* St over the water 
in front of the United Nations and under the 59''’ St Bridge. 

2006-2009 Earth Image added marine capabili 
bottom RIB and soft-bottom Zodiacs (15 hp &; 
surveys were prepared, utilizing RTK signals br 
Station. Our base station feeds its RTK correcti 
Instruments" Connecticut Real-time Precision 

ty for hydrographic surveys. Utilizing both a hard- 
l hp), pre-and post-dredge volume and contour 
oadcast from the Earth Image Reference Base 
on sicnal to the private “Superior 
■Network. We also provided services for underwater 
g expert court testimony, and compliance surveys for 
is-built documentation. A number of large water-front 
participation in site plan development, hearings and 
uilt certification and regulatory compliance surveys 

land grant mapping in New York State, includin 
NY DEC and CT Office of Long Island Sound j 
construction projects were completed, witli our 
permitting procedures, construction layout, as-b 
and filings. 

2003-2005 Formed Earth Image Dot Net for u 
ground penetrating radar (earth image as a play 
with high precision GPS to assist in gcophysica 
and underwater permitting and construction. Re 
Systems. Inc in Theory and Practice of Applyini 

nderground and underwater mapping, combining 
on words for carth=ground) and depth soundings 
investigations for archeology, mapping applications 
ceived certification from Geophysical Survey 

1 Interface Radar in Engineering and Geophysical 
tiplexcr to integrate simultaneous signals of GPS 
reflcctorless fully robotic total station (Leica 1203 
puipment integrates seamlessly with our Hiper^- (GPS 
)2-2005, served as a director of the Wcstchester- 
2 r of the New York State Assoc, of Land Surveyors 

Investigations. Developed custom software mul 
satellite signals with subsurface returns. Added 
with SurvCE) for land-side survey work. This e 
+ Glonass) real-time broadcast network. For 20( 
Putnam Association of Land Surveyors, a chapti 
fNvsapls.ncO. 
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1999 - 2003 Partner/0wncr in J. A. Kirby Company LLP, a Port Chester, NYsui-vcying and 
engineering company founded in 1871. Acted as Chief of Surveying, with responsibility for 
computer networks, CAD configuration of hardware and software, and development of proprietary 
software for field-to-finish processing of surveying field data files. Developed tJic JAKirby.com 
Website, hosted on site by Kirby's own in-house web-server. Organized electronic archive and 
retrieval databases for 130 years of paper mapping records and field book. Daily activities included 
directing field crews 

1998 Started Resource Image and Mapping, Int'l (RIM) to develop software and field tecliniqucs 
to combine laser and other tccluiology for imaging with ZCad programming to create non-traditional 
mapping products combining raster and vector data with photographic images to create presentation 
and exliibil maps. I 

1995-1997 StafTLand Surveyor at Redniss an'd Mead, Inc., Stamford, CT. Participated in 
conveyance mapping of Olin Headquarters and Walden Hooks headquarters to G E Capital. Mapped 
wetlands for Rockefeller Lands subdivison in Greenwich, CT. Part-time member of the Watchtower 
Education Center Rcgulatoiy Services Dejjartment at Patterson, New York. Specialized in soil and 
vegetation analysis of nutrient cycling for a pilot study of New York State's first pennits to utilize 
tertiary treated sewage elfluent for agricultural irrigation in a public drinking watershed. Tlus 
involved using 30,000 gallons daily from the Watchtower Treatment Facility for campus landscape 
irrigation. The New York City Dept, of Environmental Protection closely scrutinized this project for 
its beneficial downstream effects, in reducing nutrients in the watershed by vegetative uptake and 
fixing. During this project, studied water recycling systems in Florida and California to learn tlic 
methodology of environmental analysis. 

1991-1994 Land Surveyor/Partner at Ahncman Associates PC, Greenwich, CT. Utilized 2Scad 
programs to automate ficld-to-finish drafting forTopcon equipment. Projects included 
photogrammetry and master plaiming for tlic Jolui D. Rockefeller Ill estate in Sleepy Hollow. 

1989-1990 Consulting Forester/ Prof Land Surveyor based at 309 Greenwich Ave., Greenwich, 
Connecticut. Developed Zcad lisp programs for AutoCad mapping functions. Spent 80 working 
days as staff programmer at Watchtower Society, Brooklyn, NY developing surveying relating 
applications for the Watchtower CivilCad tablet. Tliis was installed in over 300 Society engineering 
workstations worldwide to assist in construction and planning efforts. 

1987-88 Partner in Hammons & Finkbeiner, Surveyors and Foresters. Mapped wetlands and 
boundary for Rockefeller lands, Colman & Blake property, Pommcranz/Tuchman property, and other 
large parcels of open space/forcstry land. Cemetery mapping projects in NY, Mass,Conn. 

1984-86 Estate of G. Rockefeller. Worked on mapping and plamiing for development of Rockefeller 
Property. Developed and marketed Survcy.WIZ program for Tandy Model 100. Tliis Software was 
adopted by Precision Surveys of Bradenton Florida for mobile mapping applications in Manatee 
County, Florida. Consulted on-sitc for this project. 

1978-1983 worked for Godfrey Rockefeller and his family office at 500 Fifth Ave., New York. 

(Land Management in Vermont, Maine, Florida & Conn, and Fortran programming for Indian Rock 
Corp & Asset Records, Inc.) Provided Land Utilization Study and Recommendations for 
Rockefeller owned Acosta Groves, Mims, Volusia County, Florida. \ 


Professional Experience of Michael W. Finkbeiner 
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1975-1978 Consulting Forester, specializing in mapping applications. Editor of Newsletter of Conn. 
Wood Producers Association (sawmills and loggers). Again worked with Tim Mellon, then at 
Timeor in forest resource procurement for rebuilding the NE rail conidor. 


1974-75 Taught surveying and photogrammotry at Yale School of Fore.stry and Environmental 
Science. Developed and copyrighted Canon Calculators "Surveyor" software package, which was 
marketed as a desktop system worldwide by Canon. 


1973 Began consulting work for Wang Labs, New Haven office, developing additions to land 
surveying modules. Mapping under CT Current Use Valuation Law for Forest, Farm and Open Space 
Lands - CT Public Act 490. 


1971 Completed Yale Master of Forest Science degree. Pursued interest in mapping 
systems, and began development of Yale Computer Center Fortran COGO (coordinate geometry 
computations system). During Summer 1970 worked for Yale Forests in Keene, New Hampshire and 
Union, Coiui. maintaining on-going research projects and perfonning boundary surveys and mapping 
updates under direction of Prof. David M. Smitli. In Mar. '71 began employment witli J. R. 

Codespoti, Land Surveyor, Stratford, Conn, while providing computational consulting for land 
surveying/sub-division work on IBM 360 system, Hrst at Yale, then through Tim Mellon, Guilford,Ct. 
Environmental Consulting on Coastal Wetlands under CT Tidal Wetlands Act pas.sed in 1969. 


1969 Completed Yale BS degree in economics, witii thesis/projcct on commercial paper markets 
under Prof. Joseph Stiglifz.( Reviewed by Robert Rubin at Goldman Sachs.) After graduation, 
obtained employment at Cowles Foundation at Yale University for Economic Research as Fortran 
Programmer in lead/lag investment analysis of 100 sectors of the U.S. econometric model, assisting 
Prof. BishofT. Mathematical model builduig done in collaboration with Yale Forestry School 
professional staff led to a Ford Foundation grant to obtain MFS degree there: 


Summer Activities: 

1968 Bartlett'IVee Experts. Arborist. Later obtained Conn, ground spray license 
1967 Yale University Summer Student Employment. 

1966 Harvard Summer School. Studied Old & Middle English. Started major in linguistics. 

1965 Graduated from William Penn Sr. High School in Hanisburg, Pennsylvania, earning an 
800 score in the math achievement portion of the college board exams. Admitted as Freshman to 
Yale University, Morse College Class of 1969. Traveled in Europe from May to August, 
spending 2 weeks with French film director Jacques Tati with a part in his film “Playtime”, See 
www.tativille.com 

1964 Notre Dame University After 11* Grade. Math Summer Program for High School 
Students. 

1963 Lehigh University after lO'*’ Grade- Summer Engineering Camp. Exposure to various 
engineering disciplines. 
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10 F.Supp. i 8 

District Court, N.D. Florida. » • , 

POPEet al. 

V. 

BLANTON, County Judge, et al. 

Feb. 13 , 1935 . 

Bill in equity by George Pope and others against L. W. Blanton, County Judge, and othen. On application for interlocutory 
injunction. 

Application denied. 

West Hcadnotes (15) 

1 Courts 0 - 
Criminal Proceedings 

Federal court of equity has Jurisdiction to enjoin enforcement of criminal statute where property rights are involved 
and damages are irreparable, and to prevent multiplicity of suits. 

2 Injunction 0- 

Use and Effect of Bill, Complaint, or Petition 

In passing on sufficiency of bill seeking temporary injunction, court must consider whether or not injury to public 
outweighs injury to plaintiffs which would result from refusal to grant relief. 


3 Fish O- 
Offenses 

Purpose of Florida criminal statute prohibiting use of diving equipment by sponge fishermen was to protect and 
perpetuate natural resource and important industry. F.S.A. § 374.72. 

I 

4 Constitutional Law o- 
Environment and Natural Resources 

Legislature is judge of necessity of statute designed to protect and perpetuate a natural resource and the sponge fishing 
industry by prohibiting use of diving equipment by sponge fishermen. F.SA. § 374.72. 


5 Statutes 0- 

Presumptions and Construction in Favor of Validity 

Statute designed to protect and [jcrpetuatc a natural resource and the sponge fishing industry by prohibiting use of 
diving equipment by sponge fishermen will be presumed to have been enacted advisedly. 


6 Injunction <>- 
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Criminal Acts, Conspiracies and Prosecuiions 

Interlocutory injunction to restrain enforcement of Florida criminal statute prohibiting use of diving equipment by 
sponge fishermen was not granted where injury to Florida that would result from granting of injunction would outweigh 
injury to fishermen that would result from refusal to grant injunction. F.SAi.§ 374.72. 

7 States V- 

Boundaries on Rivers, Lakes, and Ocean Waters 

Prior to Florida Constitution of 1868, boundaries of Roridn were limited to one league off shore. Act March 3,1845, 
§ 5,5 Slat. 743; F.S.A.Const. 1838, art. 12. 

8 Stales ^ 

Territorial Fxtent and Boundaries 

Boundary line of Horida could be changed after admission of Florida into Union by agreement between Florida and 
Congress, so long as change did not affect boundary of another state. 

9 States «=• 

Boundaries on Rivers, Lakes, and Ocean Waters 

Boundary of stale of Florida was changed from one league from mainland to three leagues into Gulf of Mexico by 
Constitution of 1868 adopted pursuant to reconstruction acts of Congress and approved by Congress. Act March 2, 
1867, 14 Stal. 428; Act March 23, 1867,15 Stat. 2; Act June 25,1868, 15 Slat. 73; F.S.A.Const.l868, art. 1. 

10 States 0- 

Naturc, Status, and Sovereignly in General 

States of Union have been in existence since their admission into Union. 

I 

11 States 0“ 

Territorial Extent and Boundaries 

Consent of Congress to action of slate in changing its boundaries need not be expressed, but may be implied from 
acquiescence, which may appear at time of change or subsequently thereto. 

1 Cases that cite this headnole 

12 States ^ 

Establishment of Boundaries 

Slate has sovereign right to fix its boundaries subject to consent of Congress. 

1 Cases that cite this headnole 

13 Slates O- 

Territorial Extent and Boundaries 

Action of stale in changing its boundaries with consent of Congress is conclusive on citizens of stale. 
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14 Treaties 0“ 

Operation as to Laws Inconsistent with or Repugnant to Treaty Provisions 

Treaty with foreign nation is subject to acts which Congress passes for enforcement, modification, or repeal of treaty. 

15 Stales ❖“ 

Boundaries on Rivers, I^es, and Ocean Waters 

Acquiescence for more than fifty years of foreign nations. Congress and citizens of Florida in Rorida Coiistilulion of 
1868 in fixing boundaries of state at three leagues off shore, held to estop Florida citizens from questioning right of 
Florida to exercise dominion over area added by changed boundary notwithstanding boundaries of state were limited 
to one league off shore by treaty with Spain and by act of Congress admitting Florida into Union. Act June 25,1868, 
15 Slat. 73; F.SjA. § 374.72; F.S.A.Consl. 1868, art. 1. 

2 Cases that cite this hcadnoie 


Attorneys and Law Firm.s 

•18 Sutton, Tillman & Reeves, of Tampa, Fla., for plaintiffs. 

*19 Cary D. Landis, Ally. Gen., of the slate of Rorida.H. E. Carter and J. V. Keen, Asst. Attys.Oen., and William T. Hendry, 
of Perry, Fla., for defendants. 

Before BRYAN, Circuit Judge, and AKERMAN and LONG, District Judges. 

Opinion 

LONG. District Jurige. 

This is the second time this case has been presented to this court upon application for temporary injunction. Fint upon original 
bill, at which time injunction was denied for the reasons set forth in the opinion filed July 13, 1934. 10 F.Supp. 15. It is now 
before the court upon the amended bill, motion to strike, and supporting affidavits. 

Plaintiffs, citizens of Florida, seek to enjoin the enforcement of chapter 7389, Act of 1917, Sec. 4, Comp. Gen. Laws, Sec. 
8087, of Florida, providing that it shall be unlawful for any person ‘to maintain and use for the purpose of catching or taking 
commercial sponges from the Gulf of Mexico, or the Straits of Rorida or other waters within the territorial limits of the State 
of Florida, diving suits, helmets or other apparatus used by deep sea divers.' 

The amended bill seeks to enjoin the defendant Kokinos from making affidavits to obtain warrants; the county Judge from 
issuing warrants; the sheriff from making arrests; the state attorney and circuit Judge from proceeding with the trials; and all 
defendants, and each of them, from interfering with plaintiffs while taking sponges beyond the 3-mile limits of the stale of 
Rorida. In the opinion of July 13, 1934, we said: ‘The general rule is that criminal prosecutions may not be enjoined. An 
exception of this rule is recognized where rights of property are involved and the damages arc irreparable; but even then it is 
unheard of to enjoin courts of another Jurisdiction.* By the amended bill, plaintiffs undertake to show that property rights are 
involved: that the damages arc irreparable, and that Jurisdiction attaches in order to prevent a multiplicity of suits; that plaintiffs 
have large investments in boats and other equipment; that their boats and other equipment are used in gathering sponges by the 
method of diving; that the boats are of a value greater than 53,000 each; that those other than the owners arc employed on the 
boats; that they arc dependent upon this employment for a livelihood; that their sales through the sponge exchange amount to 
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some $300/X)0 yearly; that the profits are distributed amdni 
from 5 to 10 1/2 miles off the shore of Taylor county; that qfl 
are more easily gathered than any other place; that because 
unless defendants are restrained from enforcing the Florii^ 
distance of three leagues from the shore line. 


g them; that in excess of 50 per cent, of the sponges are gathered 
'f the shore of this particular county sponges grow more rapidly and 
of the acts of defendants, plaintiffs will suffer irreparable damage 
statute prohibiting the taking of sponges by the diving method a 


The allegations in the amended bill seeking injunction to prevent multiplicity of suits are that plaintiffs have been threatened by 
defendants other than the circuit Judge with arrests should tney attempt to take sponges from the waters off the shore of Taylor 
county in excess of 3 miles from shore and less than 10 miles from shore. 


1 The jurisdiction of a federal court of equity attaches 
irreparable (see former opinion this court filed July 13.1934 
71 LJEd. 1146); and in order to prevent a multiplicity of suiis 


<^nly when the rights of property are involved and the damages are 
. 10 F,Supp. 15; Cline v. Rrink Dairy, 274 U.S. 445.47 S.Ct. 681. 
(Dearborn Publishing Co. v. Fitzgerald (D.C.) 271 F. 479). 


In the original bill plaintiffs complained of interference with them in gathering the sponges 7 to SO miles off shore. In the 
amended pleading the complaint is interference from 5 to 10 1/2 miles off shore. This pleading is silent as to what part of the 
sponges are gathered within the distance of from 5 to 9 mil rs, and what part are gathered within the distance of from 9 to 10 
1/2 miles. It does not appear that the territory off the shore of Taylor county is the only place where plaintiffs may engage 
in the gathering of sponges; on the contrary, the amended bill shows that sponges are gathered from the waters off the shore 
of other counties. 


2 In passing upon the sufficiency of a bill seeking a tempdi 
the public outweighs the injuiy to the plaintiffs which wouk 
Miisissippl River Commission (D.C.) 204 F. 299; F.W. Cool t 


jrary injunction, the court will consider whether or not the injury to 
result from the refusal to grant the relief. 32 CJ. 81; Cubblns v. 
Brewing Co. v. Oarber (C.C.) 168 F. 942. 


*20 was passed for the purpose of protecting and perpetuatj 
the state. Prior to the enactment of this statute, sponges were 


3 The statute, Act of 1917, prohibiting the gathering of sranges by the diving method from the tenitorial waters of Florida 


ng one of the great natural resources and important industries of 
taken from the waters of the Gulf of Mexico, along the shores of 
the state, either by the use of tongs or by the diving method. 1 he Legislature of the state, in order that this natural resource and 
important industry be protected, and perpetuated, enacted the statute prohibiting the gathering of sponges by the use of diving 
suits, hdmets, and other such apparatus. 

4 5 The Legislature is the judge of the necessity of sue i an enactment, and the presumption is that their action was taken 

advisedly. Further, it appears by counter affidavits filed by < efendanis, ‘that, through the use of diving suits, which include 
heavy iron shoes, the sponge growth in the bottom of the wat :rs of the Gulf of Mexico is seriously injured and usually totally 
destroyed, and that the taking of sponges by such means wouk 1 so injure the sponge growth in such area that the industry would 
be practicaily destroyed.' 

6 The record discloses that some $600,000 worth of spongesi 
that approximately one-fourth of the product comes from off ti 
value of this great industry to the people of the state, enacted 
the slate in granting the injunction would outweigh the injury 


are marketed annually through Tarpon Springs* Exchange alone; 
he shores of Taylor county; so the Legislature, recognizing the 
the law complained of. It must therefore appear that the injury to 
to (he plaintiffs in rehising to grant the injunction. 


The next, and most Important, question is whether the state of Florida by its Constitution may establish the boundaries which 
it has established in the Gulf of Mexico. It is provided by artk le 2 of the Treaty of February 22,1819, between Spain and the 
United States (8 Stat. 254); ‘His Catholic Majesty cedes to the United States, in full property and sovereignty, all the territories 
which belong to him, situated to the eastward of the Mississipi li, known by the name of East and West Florida.' 


Section 5 of the Act of Congress, March 3, 1845 (5 Stat. 743), 
Florida shall embrace the territories of East and West Florida, 
United Slates and Spain, on the twenty-second day of February, 


admitting Florida into the Union, provided: ‘That said Slate of 
kvhich by the Ucaty of amity, settlement and limits between the 
eighteen hundred and nineteen, were ceded to the United States.' 
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Article 12 of the Constitution of 1838 provided; 'The jurisdiction of the State of Florida shall extend over the Territories of East 
and West Horida, which, by the treaty of amity, settlement, and limits, between the United States and His Catholic Majesty, 
on the 22d day of February, A.D. 1819, were ceded to the United States.' 

Article 12 of the Constitution of 1861 provided the same boundaries ns fixed by the Constitution of 1838. The Constitution of 
1865, art. 12, established the boundaries of the state as follows; 'Commencing at tlie mouth of the river Perdido, from thence 
up the middle of said river to where it intersects the southern boundary-line of the State of Alabama, on the thirty-first degree 
of north latitude; then due east to the Chattahoochee river; thence down the middle of .said river to its confluence with the Flint 
River; from thence straight to the head of the Saint Mary’s River; thence down the middle of said river to the Atlantic Ocean; 

‘ thence southwardly to the Gulf of Florida and Gulf of Mexico; thence northwardly and westwardly, including all islands within 
five leagues of the shore, to the beginning.' 

The Constitution of 1868, art. 1, defined the boundaries; 'Conunencing at the mouth of the river Perdido; from thence up 
the middle of said river to where it intersects the south boundary line of the State of Alabama, and the thirty-first degree of 
north latitude; then due east to the Chattahoochee river; then down the middle of said river to its confluence with the Flint 
I river; from thence straight to the head of the St. Mary's river; then down the middle of said river to the Atlantic ocean; thence 

1 southeastwardly along the coast to the edge of the Gulf Stream; thence southwc.stwardly along the edge of the Gulf Stream and 

Florida Reefs to and including tlieTortugas Islands; Thence northeastwardly to a point three leagues from the mainland; thence 
• northwestwardly three leagues from the land, to a point west of the mouth of the Perdido river; thence to the place of beginning.' 

! The boundaries of the state are defined in the Constitution of 1885, art. 1, identically the same as in the Constitution of 1868. 

So far as the state courts are concerned, the question of the territorial jurisdiction of the state has been settled by the Supreme 
Court of the state. Lipscomb v. Gialourakls, 101 Fla. 1130,133 So. 104. 

•21 It is the contention of plaintiffs that the boundaries of the state, as set out in the Constitution of 1868 and the Constitution 
of 1885, arc illegal and void, because they conflict witli the Treaty of Spain and the United Stales; because they conflict with the 
Act of Congress admitting the state into the Union, March 3,1845, in that the Constitution fix the boundaries at three leagues 
off shore where the law did not contemplate extending the boundaries but one league off shore. 

7 8 The Treaty fixed the boundaries of Florida as the East and West Floridas, together with adjacent islands. The Act of 

Congress admitting the slate to the Union fixed these Iroundarics as set out in the Treaty. This act in effect described one of 
the boundaries as being the Gulf of Mexico. Under international law this means that the jurisdiction of the stale extends one 
league into the Gulf, or 3 miles. Admitting that the boundaries of the state were limited to one league off shore by the Treaty, 
and by Act of Congress admitting the slate into the Union, and so remained until the Constitution of 1868, there is no rule of 
law to prevent the stale, with the approval of Congress, from fixing the boundaries. It may be that it is usual (o do this at the 
lime of admission into the Union, but that docs not signify that it cannot be done at any other lime by agreement between the 
state and the Congress, so long as the change docs not affect the territory of another stale. Louisiana v. Mississippi, 202 U.S. 

1,26 S.Cl. 408,50 L.Ed. 913; New Mexico v. Colorado, 267 U.S. 30,45 S.Ct. 202,69 L.Ed. 499; Arkansas v. Tennessee, 246 
U.S. 158,38 S.Ct. 301,62 L.Ed. 638, L.R.A. 1918D, 258. 

9 10 On the 2d day of March, 1867 (14 Stat. 428), an act was passed by Congress entitled, ‘An Act to provide for the 

more efficient Government of the Rebel States.' The act declared that in these slates, of which Florida was one, there was no 
adequate protection for life or property; that it was for the federal government to enforce law and order until such time as state 
government could be established. These rebel states were divided into military districts and the President authorized to appoint 
military directors; these directors, or Governors, to have charge of their respective districts. These slates were deprived of their 
representation in Congress until a proper state Constitution was adopted; that upon its approval by Congress, and upon the 
states' adoption of the Fourteenth Amendment to the Federal Constitution, they would be entitled to representation. 
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On March 23,1867 (IS Stat. 2), the Congress passed an act eiti 
provide for the more efficient Government of the Rebel States,’ 
to facilitate Restoration.* 


ititled, ‘An Act supplementary to an Act entitled 'An Act to 
passed March second,eighteen hundred and sixty-seven, and 


This supplemental act required these states to adopt a state Consjt 
state Constitution had been adopted by the Convention and ratifi< 
Congress approved, the state be declared entitled to representatioli 


itution in conformity with the terms of the act; that after the 
ied by the People, a copy should be sent to Congress, and, if the 
, and her Representatives and Senators admitted to Congress. 


On fune 2S, 1668 (15 Stat. 73), Congress passed an act entitled, ‘ 
Louisiana, Georgia, Alabama, and Florida, to Representation 
Constitutions in accordance with the Act of March 2, 1867; th{ 
the Federal Constitution, her Representatives and Senators wou 
representing a state of the Union. Under the act it was the dutjr 
ratification, to issue a proclamation of ratification. 


\n Act to admit the States of North Carolina, South Carolina, 
i 1 Congress.' This act recited that these states had adopted 
It as soon as Florida ratified the Fourteenth Amendment to 
Id be entitled to take their place in the National Congress as 
of the President, within ten days after receiving notice of 


In the Constitution of 1868 and 1883, the boundary of the state 
Mexico. Under the holding of our Supreme Court, the states of thje 
Union. Keith v. Clark, 97 U5.454,24 L.Bd. 1071; Texas v. Whh 


In this particular case, however, while Florida was not admitted to| 
by Congress to adopt a new Constitution. It was deprived of il 
represented in the Congress; that in order to again enjoy the privil 
by adopting a new Constitution; in which Constitution one of thej 
to three leagues in the Gulf of Mexico. 


*22 The Congress accepted this Constitution of 1868 by the pass i; 
a Constitution in accordance with the Act of March 2,1867, pern lii 
representing a state of the Union; thereby accepting this change ir 
of Floridt had been extended into the Gulf of Mexico in accordai n 


11 The consent of Congress need not be expressed, if it is im| 
subsequently as well as at the time ‘the compact in this case, ha|i 
terns, yet impliedly, subsequently, which is equally effective, 
Virginia and Tennessee.' Virginia v. Tennessee, 148 U,S. 503, 


tek 


described as three leagues from the mainland in the Gulf of 
Union have been in existence since their admission into the 
;e et al., 74 U.S. (7 Wall.) 700,19 L.Ed. 227. 


the Union after the conflict between the states, it was required 
privileges of statehood in that it was not permitted to be 
ijeges of statehood, it must meet the requirements of Congress 
boundaries was changed from one league from the mainland 


ige of Act of June 25,1868, reciting that the state had adopted 
itting its Representatives and Senators to take their places as 
the boundaries, and in effect recognizing that the boundaries 
ice with the description given in the new Constitution. 


.plied from the acquiescence of Congress, and this may appear 
ing received the consent of congress, though not in express 
tjecame obligatory and binding upon all the citizens of both 
1525,13 S.Ct. 728,737,37 L.Ed. 537. 


12 13 Coequal with that of nations, it is a right of sovereignty 

with the consent of Congress, and when a state acts with the consei 
conclusive upon the citizens. Virginia v. Tennessee, supra, Mr. J| 
9L.Ed.6SO. 


linherent in states to fix their boundaries subject to the limitation, 
iQtof Congress, either expressed or implied, its action becomes 
jistice Field quoting from Poole v. Fleeger, 11 Pet. 185,209, 


14 Provisions of a Treaty with a foreign nation ate subject 
modification, or repeal. Head Money Cases, 112 U.S. 580, S S.Cf 


By the Constitution of the United States a treaty and a statute are 
the one last in date will control, provided the stipulation of the trpi 
124 U.S. 190, headnote, 8 S.Ct. 456,31 L£d. 386. 


'The statute is a law equally with the treaty, and, if subsequent and 
United States, 143 US. 570, text 578,12 S.Ct. 522,525,36 L.Ed 


IS The Constitution of 1885 is identical in description of the bop 
Constitution was approved by Congress. Even if it could be succi 


to such acts as Congress may pass for their enforcement, 
247,28 L.Ed.798. 

placed on the same footing, and if the two are inconsistent, 
iaty on the subject is self-executing.' Whitney v. Robertson, 


conflicting with the treaty, supersedes the latter.' Homer v. 
266. 


ndaty of the state as set out in the Constitution of 1868, which 
i^sfully contended that a citizen of the state could invoke the 
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jurisdiction of the courts for the purpose of questioning the boundaries of a sovereign stale, nearly fifty years have passed since 
the adoption and ratification by the people of this latter Constitution. The right of the stale to fix its boundaries has never been 
questioned by any nation, by the Congress, or before, by any citizen of the stale, and this acquiescence over a long period of lime 
in the establishment of the boundary of the stale is not only entitled to consideration by a court in determining the right of the 
citizen to question the power of the sovereign state to change its boundary, but sufficient to estop the subject from questioning 
the right of the state to exercise dominion over its boundaries fixed by IhcConstitutioo and approved by the Congress. Virginia 
v. Tennessee, supra, text, pages 522 and 523 of 148 U.S., 13 S.Cl. 728,37 L.Ed. 537, and cases therein cited. 


The application for interlocutory injunction is denied. 

End of Document 
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ucBrfSBACiJsgMgfarQiiyB vsROFrgorBm 


UCENSB FOX THB US£ OP tti^L PROPERTY lowlly tawo u CbwImjuliUsd. 
Imud h Kty Weft Kutar, Moem Cmrey, Floddi, o*^ tyFBB Coiporiiwti^ P.O. 
IM 74Si ICey Wfit nerldi, 330fF. 

7HUUCP{yn.iTua«faiwliftdfnlo0ili (2- _d»yeffif£V/___.TO05.by 
»s4 V<tW(to Cemmai jer, 3EA0 Ddiwfy' V*Hck Twin *rW^ refintd |» m 

"lICOJjBB" iftd Kojt«r Bfjturein Pfcjidem/ropreftniidve j>f jf<ovflyei^of il» iboTt 
Jcfcrfttdpr9;^i hctelnxR(mrWc<l If ei‘'UCENSOR’. 

1. UCSNSEBdtxirtttaelUacIheiiiifvt-desolbfdprORaryDvntedbjrDMLlCBNSOR 
nr iVt pwpoM orcemiuediu mtUivy (ninini forpcnoruMl •mdiod to IfiAI Deltvoy 
VeWila teem twO, JWftlnidM roftrred to si "SOVT.l". 

I UCGNSORii;*Mlomi3ec«idpnpenymJUbli6r6utjr4«lr)aef4lnlhe 
UniiedSlilM Govortatteiiin.lCEKSfiD, UCEPf50Rpfn<iS0VT>2pexiaaiui)iKol>tttv« 
uic orihf (njitily tirtrtJDluf Ibm 4 Mty 2403 1 M»y 2005. 

3. TMllia|miyfiVilAl«(MtloilinovfnKBtorptn9<wetla»ailiraun<jl>i«pnip«iy; 
tiDiiM] iKcrditf; nMVepail orpotfoital ud eqUptnni; ctlmMof toi ritiliici eod 
uet/felvMVtnicnlo/pfrMnMl. TfMre«rlUbcaoMcoriniloJtlM(,*immii!ill«ii,CTliYe 
nnt 

4. UCENSOktukti aei«(m«etuXe.Mt}uU Ike Mpiny li nksbU Tor dir 
eoatec^led triUni. ReprteeauUvefe/lheXlCENSBEvallbeinntfdKeotito.iKt 
poe^Wy tl ledfl 22 teuri prfoi lo tiu jittelnj lo iwyeol ai fvilute ihi folifinity lad 
nOly odAf pifpoty tbrOif prapeiiil tnWflf. 

5. UCENfCEetmee If return IhepropHty to ihaLICSNSORinwMiadtUydte Matt 
eondtUoA Ikf t ttw trrpffrty wu In p^fT I* lii 0 »ilnU|. 

rtrttVfciPifl wiff NdWpertUMd if^^ Fctot CiitrM w (il.U'iC. 

7. UC6N90R fCKU to InfOMt L1C BN3E B tn wrilrni of any diaoip fj ptvpaiy U 
(ooaMhUbinnittLfCETTSOlL LrCEN^IP.nMncftkfttitdlomUciifyaiuicOw 
Wlftfi woftU frtwfi'ihc property (o thi cttidfttOQ ihit cxfitid iLiWitut e/tbc 
iteedvb Hill it(hi )o*mi3(e rtpofn U r>o1 to b« ooiuinifd m t mediriefOtn orthc Etlnt 
peitedf (bt'lhe Podenl TurtChlnu Act(2» U.S.C { l34«0),2d71-3«72 ind2d74-2W) 
nrlhaMilihtyCWmi A4t(J«U,S.C. d 3733^ 


EXHIBIT "J" 
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I. In no can uriil 0>c Uoliad Sum Gcvtrmoitf/LtCKKSEfi'S Eibllity exceed ik(l 
•Hou-abtt undjr IM Foden) Ton Cixku AU 0( MDiUiy Clticai AM, I^lio Vmck AM, 
M Sviu in Adoinlly Act. 

1. To UwwUnlpcrmiRcd by kw.LICBNSEE Trill Hold UCHNSOK. hunloi In Uio 
tvcjl ditl ptrMooel or eqoiporefllcrSOVr'Z rniiTm pcnoiul injury or denude during 
llw tnMag (Mlvi'iM on xtU ftoperly. 

ID. LtCEMSEG ignv that ill tiiiniflg ■( Ihe yropeny will bt pirfcnaed In u UwAil nd 
pnidtnl nuBw lodwiD DOturaoMOfUblyiiurfm v^(b iIb nomu! iMivilid of 
UCENSORU opcnlloni, of LICENSOR WAWlw aotlOct LiCBNSBB IMIIM bidning 
Intorfnoi uS'tb LICENSOR '■ 09 Cnl{oof,or LU^SOK othwwtu requMK Oxil tti* 
tnlning (iiK or bo icdbced, L[CB}(SEB (bt)l bhnidiilely, Upoi rocoipl ofuKA iMlce 
or rtquoit, OOU* or rtduco a loabn peaxnicl Hid upipmftg N ipproiinit* (o coiifly 
wiifa UCBNSOK’i notice of requan. If i%e retail liHning wlfl nry mitriiilty firbm ibo 
<Uu{)i ipadflodi, iba UCENSEE rdU ptoinyily notify LICENSOR grr ocb iniJcIpiifd 
vininen asd ebtoia LICENSOR'* cooeuirnco with to nitarill vniaKupnoT to 
aaxiting Ii tbcoo tclivilKi. 

)l, UCEKSOR'*roco«raasiiinnrtiilMKe4Suim,buedupon*u1tiBNUniDr 
penonl ityury tod property daraiee ooouniltod by iginU ar anptoyaoi oriba Ho^ry, or 
(ordtmifo cMMod by i Nevy vewd, nrati babruuibl uniief dtbtr tbaSulli in 
Ailniiialtyiet (SlAA), ippendixaccrkn 741-TSZ o/TiOertSofllw l/nliMlSutapodo, 
a oodcritM rublic VaacoK Act (FVA), npoidbl 711-790afTiUtdS orUwUnited Stxtci 
Coda, U> odditne, adnlralty JaiadlctiOa dM criUod igiiiul United S bui bated 
upon dxaaie or idjury to POndrt Of property eaoad by d yeiac) nn nivl|iWi rviiert bvt 
oonOBamated on lard uoderibe AdmlitllyrpnsAlionExuraiun Acl(A78A}, TtUedd 
ofths United Statci Code, ippeeidig lectiou 7d0. 

12. TMi LiC£NSBiirryo««falebjrciUarp<ny,attny(tnM. 


ROBERT eWTUtON 
Cemnundtr, U.$, Nary 
fDVT.2 

NAB,UflteCied<.VA 
Dal* _.W»S 



EtSOBSTlBBRNStBIN 
PmIdMt 
FES Corporwlon 
Monroe Couoty.FL 


Dau; 




_,20(M 
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LICBmE AGREEMENTF^R WE USE OPPROF^RTr 


LICENSE FOR THE USB OF REAL PROPERTY loc«Hy known «6 '‘Ghriit^ bl*nd!'ii 
locaftd In Kay West Haxbor, Monroe County, Florid*, qSW.*d feyJfS6l-*24jp!0nltlOT',!P.O. 
Box 2455 Key West, Florida, 33045. 

THIS LICENSE, mide and outered into thli i 6 day of _. 

2006, by and between Coramimdins Officer, SEADDcUVCT VrVeblo UfrtSOtfflWO^ 
hercinifter referred to u “HCENSBE” and Roger Bernstein, Preildent/rqrmseatatlve of 
thSIbySw/ of the above dercribed property, hereinafter rofeired to u "LICENSOR". 

1. LICENSEE dealrea to utilize (he above-described property owned by (he LICENSOR 
for the purpose of conducting military training for pereonnel attached to SEAL Delivery 
Vehicle Team TWO, hereinafter referred to as “SDVT-2". 

2. LICENSOR agrees to maks laid property available for training at no cost to the 
United State* Oovemment/LICENSBB. LICENSOR graata SDVT-2 pecioonel cxcluiive 
use of the property for Irainlog from 10 February 2006 through 28 Fabruaxy 2006. 

3. Training may include tactical movement of perwnnel In and tfouad the property; 
tactical exercises; movement of personnel and equipmoni; climbing and rigging; 
tsolioal movemeot of poraoimel. Titers will be no uie of mumliooi, tnunthtllion, or Eve 
firs. 

4. LICENSOR make* no repreientationi (hat the property ti aullabie for (ha 
contemplated training. Represenlativet of (he LICENSEE will be granted locois to (he 
property at least 72 hours prior to the training to inipeot and evaluate the luiiabilicy and 
safety of the property for the proposed training. 

5. LICENSEE agreei to return (ho property to the LICENSOR In lubatinllally the nme 
condition that the property was in prior to the mining. 

6. Ififfie’iSSyiaKitaiOttlgSliby.SPWAPljtatmtlii lhB'UCENSj a Rm 

yitlhiheiUrElca:SBBgiKit^;^aigt'tp7 rilhcr>t he'F ^ e ^ ^^ • 

W3fl<»fb)72671»26tt''liHa26M?2K«i)Wtge5®^^ 

7. LICENSOR agree* to inform LICENSEE in wiitiog of any damage lo property a* 
icon as It la known to LICENSOR. LICENSEE retervea the right to make repair* to the 
property, which would return the property to the condition that existed at the Hart of the 
liceoae. This right to make repairs la not to be cootnued as a modiiicaiion of the fiUng 
periods fcr the Federal Tort Claims Act (2S U.S.C. } 1346Cb), 2671 -2672 and 2674-2680) 
or the Military aaima Act (10 U.S.C. § 2733). 
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8. In no ease tho United States Oovcnunenl/LICENSEE'S liability ctcceed that 
illowabla under ihn Federal Tort. Clams Aot or Military CUimi Act, Fubllo Veisels Act, 
or Suita in Adtniraity Act. 

9. To the extent peimitted by law, LI CENSEE will hold LICENSOR hsmtless in the 
event that peieonnel or equiyntent of 5bvT-2 auffer personal Injuiy or damage during 
(he (raining oelivittaa on «aid propeit] 

10. LICENSEE agrees that all ((aiidng et the property will be petfomted in a lawfiil and 
prudent mattner and will Aot unreasonably inlerrcre vriih the numial acthrUiet pf 
LKS^SOR's openilons. or LICENSOR otherwise notlEes LICENSEE ifitc the tiaioing 
inbHferoa with LICENSOR'S opamtlW or LICENSOR othetvise lequasts thtl the 
foalnlng e^ase or bd reduced, LlC^sES shall immediately, upon rre^i of such notice 
or requj^ cease or seduce or remove peisoonel and equipment as apim^date to comply 
with liCj^OR'l ootice or requestJ If the actual training vrill vary materially fiom tkt 
detdis specified, the LICENSEE will psotoptly notify Lli^BNSQR of each aatieiptled 
vaHtflces and oblida LICENSOR'S c oncumneo with the material variances prior to 
engaging iit these activities. 

11. LICENSOR*# meOUtiso agalnu i te United Stales, based upon oariiime tons of 
peooital i^iliy end jtroperfy damage committed by agents or employees of the Navy, or 
(hr tfeiiiages caused by « Ngyy vsssti must bo brought under either the Suits In 
Admiralty •#< ^lAA]^ appemlix tec Ion 741-752 of Title 46 of the United States Code, 

Of ttnderThdrubfie Act (PV V), appendix 781-790 of Tit!e46 of the United States 

Code. In tddflhlR, admlnhy Jurisdlc lipn does extend against the UNted Suict based 
upon damage or (it)(uywpwn or jMpeily caused by a vessel on navigable waters hut 
COMummated on littd tinder tha Adi lilnity Jurisdiction Extension Act (AIBA), Tttie 46 
of the Uidted States Coste. appendix seeu'on 740. 

12. This LICENSE is revoeable by pher pany. at any time. 


ROBERT C. WILSON 
Commander. U.S. Navy 
Commanding OJIIcer, SDVT-2 
NAB. Liule Creek, VA 

Date: 6 jTAlJ . loflg 



President 
FEB CotiMiatlon 
Monroe County, PL 

Date; S^r^uAi^ .2005 



